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09 : 02:48 1 

THE COURT: Is the defense ready to move 

09 : 02:49 2 

forward today? 

09 : 02:50 3 

MS. PEEBLES: We are, Your Honor. 

09 : 02:51 4 

THE COURT: And are the People ready? 

09 : 02:53 5 

MR. OAKES: Yes, Your Honor, thank you. 

09 : 02:54 6 

THE COURT: Before you call your first 

09 : 02:56 7 

witness, the Court is going to disclose now that the 

09 : 02:58 8 

Court is not available tomorrow, the Court has a 

09 : 03:00 9 

funeral to attend, therefore there will be no court on 

09 : 03:03 10 

Wednesday. It will continue on Thursday and Friday of 

09 : 03:06 11 

this week. If necessary, it looks like it will in fact 

09 : 03:09 12 

be necessary, the Court has also cleared its calendar 

09 : 03:11 13 

to come back down the week of March twenty-third, not 

09 : 03:15 14 

starting Monday the twenty-third, but starting Tuesday 

09 : 03:17 15 

the twenty-fourth and for the remainder of that week. 

09 : 03:20 16 

If it's -- when we come back in March, I'll try to have 

09 : 03:24 17 

another week or so clear if necessary to come back 

09 : 03:26 18 

down, okay? 

09 : 03:28 19 

MR. OAKES: Yes. 

09 : 03:29 20 

THE COURT: Okay? 

09 : 03:29 21 

MS. PEEBLES: Yes, Judge. 

09 : 03:30 22 

THE COURT: Sorry about tomorrow. Obviously 

09 : 03:33 23 

you can't plan those things. The Court is also in 

09 : 03:35 24 

receipt of the Sheriff's Department's response to the 

09 : 03:38 25 

defense subpoenas duces tecum. Do you want copies of 
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09 : 03:41 1 

this? How do you want me to provide this to you? 

09 : 03:43 2 

MS. PEEBLES: Copies would be fine, Judge. 

09 : 03:44 3 

THE COURT: Copies, okay. I'll provide copies 

09 : 03:46 4 

to you, copies to the DA. Ms. Peebles and Ms. Bianco, 

09 : 03:57 5 

you submitted a motion this morning. The Court's not 

09 : 03:59 6 

going to rule on that this morning so the People have 

09 : 04:02 7 

time to respond. Mr. Oakes, how long will it take you 

09 : 04:04 8 

to respond to that? 

09 : 04:05 9 

MR. OAKES: If we can respond by the end of 

09 : 04:07 10 

the week, Your Honor. 

09 : 04:07 11 

THE COURT: That's fine, that's fine. Any 

09 : 04:10 12 

objection to that? 

09 : 04:10 13 

MS. PEEBLES: No, Your Honor. 

09 : 04:11 14 

THE COURT: Okay, to the media I'd like to 

09 : 04:15 15 

compliment you for how respectful you were to the Court 

09 : 04:18 16 

last time you were here. I'm assuming that will 

09 : 04:20 17 

continue. There were several requests that the Court 

09 : 04:22 18 

had not responded to until this morning. The requests 

09 : 04:25 19 

have been granted. There was some conditions, mainly 

09 : 04:28 20 

to you, Mr. O'Brien, the transcript that you requested, 

09 : 04:32 21 

contact the steno and you pay for it, okay, but I do 

09 : 04:36 22 

appreciate the respect you're showing to the Court and 

09 : 04:39 23 

I'm going to ask that continue. For new people in the 

09 : 04:42 24 

courtroom, this is very emotional. The Court 

09 : 04:45 25 

recognizes that. But it's an open court. That does 
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09 : 04:49 1 

not mean it's open to participation by anybody unless 

09 : 04:52 2 

you were in front of the gate, the fence so to speak. 

09 : 04:55 3 

If there is any disturbance in the Court, I will not 

09 : 04:59 4 

hesitate to ask you to be removed by one of the 

09 : 05:01 5 

gentlemen in the black uniforms. It's open court, it's 

09 : 05:04 6 

not open mike. Everybody was very respectful the first 

09 : 05:07 7 

week. I have no doubt that will continue, but please 

09 : 05:09 8 

understand if it doesn't continue, I have no hesitancy 

09 : 05:12 9 

having you removed from the courtroom, okay? Thank 

09 : 05:15 10 

you. Back on the record. Call your first -- well, 

09 : 05:19 11 

continued witness. 

09 : 05:21 12 

MS. PEEBLES: Judge Fahey. 

09 : 05:23 13 

THE COURT: Judge Fahey. Ms. Peebles, you 

09 : 05:37 14 

hadn't finished with Judge Fahey, so we all acknowledge 

09 : 05:39 15 

he's here for cross-examination today? 

09 : 05:41 16 

MS. PEEBLES: Yes, Judge, that's correct. 

09 : 05:42 17 

THE COURT: Okay. The Court will also 

09 : 05:50 18 

acknowledge some additional witnesses provided by the 

09 : 05:53 19 

defense and some additional witnesses provided by the 

09 : 05:55 20 

People. I'm assuming the two of you have exchanged 

09 : 06:00 21 

those? 

09 : 06:00 22 

MS. PEEBLES: I have, Judge, yes. 

09 : 06:01 23 

MR. OAKES: Yes, Your Honor. 

09 : 06:02 24 

THE COURT: Hi, Judge, how are you? 

09 : 06:04 25 

THE WITNESS: Good. How are you? 
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09 : 06:06 1 

THE COURT: Good, thank you. 

09 : 06:06 2 

THE CLERK: Raise your right hand, left on the 

09 : 06:09 3 

Bible. 

4 

JOSEPH FAHEY, Called as a witness, having been 

09 : 06:12 5 

duly sworn, was examined and testified as follows: 

09 : 06:12 6 

THE CLERK: Please state your name for the 

09 : 06:17 7 

record. 

09 : 06:17 8 

THE WITNESS: Joseph Fahey. 

09 : 06:18 9 

THE CLERK: Thank you. 

09 : 06:19 10 

THE COURT: Judge, before we start with your 

09 : 06:22 11 

cross-examination, I'm going to ask you if you consent 

09 : 06:24 12 

to having your testimony audio and video taped. 

09 : 06:27 13 

THE WITNESS: No. 

09 : 06:27 14 

THE COURT: Thank you. 

09 : 06:34 15 

CROSS-EXAMINATION 

09 : 06:34 16 

BY MR. MOODY: 

09 : 06:35 17 

Q. Good morning, Judge Fahey. 

09 : 06:45 18 

A. Good morning. 

09 : 06:45 19 

Q. During the time that you represented Gary Thibodeau, 

09 : 06:58 20 

you and Judge Walsh were well, not necessarily working hand 

09 : 07:01 21 

in hand, you were cooperating with each other, is that a 

09 : 07:04 22 

fair statement? 

09 : 07:05 23 

A. Yes. I would say that's a fair statement. 

09 : 07:07 24 

Q. And in part, that was because in a sense you had 

09 : 07:12 25 

both of your clients, both Mr. Walsh's client and your 
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client had alibi defenses, and they were charged with being 
at the D&W that morning together, is that accurate? 

A. I'm not sure about his defense. Gary's defense was 
an alibi defense that he was home at the time. 

Q. Well, you put in a number of witnesses that alibied 
Richard Thibodeau in the trial, is that accurate? 

A. I don't recall. 

Q. Well, if I were to show you the witness list that 
you provided, would that refresh your recollection to a 
certain extent? 

A. I'd certainly be happy to look at it. My 
recollection is that Sharon primarily was his alibi 
witness. 

THE COURT: Will you identify Sharon? 

THE WITNESS: Sharon. Sharon Raposa 
Thibodeau. 

THE COURT: Thank you. 

(Defendant's Exhibit KK was marked for 
identification. 

Q. Showing you Exhibit KK, I'm going to ask you if you 
recognize that. 

A. That appears to be the witness list that I submitted 
in May of 1995. 

Q. Okay, and there are some handwritten notes on there. 
I assume that's not your handwriting? 


Jennifer Adydan 
Official Court Reporter 



Joseph Fahey - Cross 


917 


09 : 09:07 1 

A. That is not. 

09 : 09:08 2 

Q. Okay, but other than the handwriting, does it fully 

09 : 09:11 3 

and fairly and accurately represent the witness list that 

09 : 09:13 4 

you provided? 

09 : 09:14 5 

A. As best I recall. 

09 : 09:17 6 

MR. MOODY: Showing Exhibit KK to defense 

09 : 09:23 7 

counsel. Judge, I move to admit. 

09 : 09:24 8 

MS. PEEBLES: No objection. 

09 : 09:26 9 

THE COURT: KK is moved in without objection. 

10 

(People's Exhibit KK was received in 

09 : 09:33 11 

evidence). 

09 : 09:33 12 

Q. Judge, if you could take a look at that. 

09 : 09:34 13 

A. Sure. 

09 : 09:35 14 

Q. I'm going to ask you some specific questions about 

09 : 09:37 15 

some of the witnesses on there. We'll start with Theresa 

09 : 09:42 16 

Crawford. Is she on that witness list? 

09 : 09:44 17 

A. Yes. 

09 : 09:44 18 

Q. And Theresa Crawford was the live-in girlfriend of 

09 : 09:49 19 

Richard Thibodeau, is that accurate? 

09 : 09:51 20 

A. As I recall, yes. 

09 : 09:52 21 

Q. And she would have been one of the alibi witnesses 

09 : 09:54 22 

for Richard Thibodeau, would that be accurate? 

09 : 09:58 23 

A. I don't know. 

09 : 10:00 24 

Q. Did you call her at the trial? 

09 : 10:01 25 

A. I don't recall. 
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09 : 10:02 1 

Q. If I were to show you the trial transcript, would 

09 : 10:05 2 

that refresh your recollection? 

09 : 10:06 3 

A. It might. 

09 : 11:04 4 

Q. I apologize, Judge. 

09 : 11:06 5 

A. It's all right. 

09 : 11:07 6 

Q. The trial transcript's a little bit worse for wear. 

09 : 11:31 7 

Turning to page twenty-two fifty-nine of the trial 

09 : 11:34 8 

transcript, showing you that. 

09 : 11:57 9 

A. I apparently did call her as a witness. 

09 : 11:59 10 

Q. Okay, and additionally there, without going into 

09 : 12:04 11 

much -- there's a number of Coreys (ph) on the witness list 

09 : 12:08 12 

that is Exhibit KK. 

09 : 12:09 13 

A. A number of what? 

09 : 12:10 14 

Q. Coreys? 

09 : 12:11 15 

A. Yes. 

09 : 12:11 16 

Q. There's Leona, who I believe is Theresa Crawford's 

09 : 12:15 17 

grandmother, is that accurate? 

09 : 12:16 18 

A. I recall the Coreys being related to Theresa 

09 : 12:19 19 

Crawford. Exactly the relationship I don't recall now. 

09 : 12:22 20 

Q. And to your knowledge, they -- did you call them at 

09 : 12:25 21 

the trial? 

09 : 12:25 22 

A. I honestly don't recall. 

09 : 12:27 23 

Q. Well, if you want to turn to the front of the volume 

09 : 12:30 24 

that you have in front of you, there is an index of 

09 : 12:37 25 

witnesses in there. Specifically turning now to Page D of 
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09 : 12:43 1 

the exhibit list, and starts with "for the defendant," if 

09 : 12:46 2 

you could just review that and see if it refreshes your 

09 : 12:48 3 

recollection as to whether you called, for example, Leona 

09 : 12:52 4 

Corey. 

09 : 12:53 5 

A. I -- the exhibit reflects that I did. 

09 : 12:56 6 

Q. Okay, and you also called John Corey who I believe 

09 : 13:00 7 

is, or no, actually I don't think that -- you called Dwayne 

09 : 13:04 8 

Corey I believe. 

09 : 13:05 9 

A. That's what the exhibit reflects. 

09 : 13:08 10 

Q. If all of those people were alibi witnesses for 

09 : 13:12 11 

Richard Thibodeau, part of your defense was also alibi-ing 

09 : 13:16 12 

Richard, would that be accurate? 

09 : 13:18 13 

A. It may be. I don't really have a specific 

09 : 13:23 14 

recollection of that. 

09 : 13:24 15 

Q. Well, part of the issue at the trial was whether or 

09 : 13:26 16 

not Richard's van was seen by Christopher Bivens or whether 

09 : 13:30 17 

it was a different van. 

09 : 13:31 18 

A. All right. 

09 : 13:31 19 

Q. So if Richard's van was not there when -- when 

09 : 13:36 20 

Christopher Bivens drove by, and he had an alibi, I mean 

09 : 13:41 21 

Richard did, that was part of -- that would obviously help 

09 : 13:44 22 

your client would it not? 

09 : 13:46 23 

A. Yes, it would. 

09 : 13:47 24 

Q. So you and Judge -- now Judge Walsh, but at the time 

09 : 13:51 25 

Attorney Walsh, you and Judge Walsh then were -- were 


Jennifer Adydan 
Official Court Reporter 



Joseph Fahey - Cross 920 


09 : 13:55 1 

essentially to an extent sharing defenses and sharing 

09 : 13:58 2 

documents in this case, would that be accurate? 

09 : 14:00 3 

A. We were certainly sharing information. 

09 : 14:02 4 

Q. You were sharing information. On December eighth of 

09 : 14:07 5 

ninety-four -- if I can just have that transcript, Judge, 

09 : 14:19 6 

on December eighth you said that you were -- that 

09 : 14:23 7 

information and documentation was being shared between you 

09 : 14:26 8 

and Mr. Walsh, is that accurate? 

09 : 14:29 9 

A. I think -- yes, that would be somewhat accurate. 

09 : 14:33 10 

Q. Okay, so and that was in specific relation to Roy 

09 : 14:40 11 

Lortie's report, is that accurate? 

09 : 14:42 12 

A. Yes. 

09 : 14:43 13 

Q. Okay. Now, have you -- prior to the summer of 2014, 

09 : 14:50 14 

had you ever seen Roy Lortie's report? 

09 : 14:52 15 

A. Not that I recall. 

09 : 14:53 16 

Q. Not that you recall. Now, showing you what's been 

09 : 15:02 17 

marked and received as Defendant's Exhibit 5, I'll take the 

09 : 15:05 18 

trial -- I'll take those back. 

09 : 15:12 19 

A. Yes, sure. 

09 : 15:14 20 

Q. How many pages is that document? 

09 : 15:17 21 

A. I'm just counting it now. Ten. Ten pages. 

09 : 15:39 22 

Q. Okay, and if you could turn to page seven of that 

09 : 15:43 23 

document for me. 

09 : 15:46 24 

A. All right. 

09 : 15:47 25 

Q. And on page seven of that document, does it not 
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reflect a report done by Deputy Richard Curtis about what 
time he was at the D&W? 

A. It appears to be, yes. 

Q. Okay, and now return to page eight on that document. 
At the bottom of page eight, is there a notation about the 
height and weight and some other descriptors of Heidi 
Allen? 

A. There appears to be, yes. 

Q. Now, prior to coming here and prior to giving your 
affidavits, had you taken any steps to look through the 
file that you had in this case -- 

A. No. 

Q. -- since the trial? 

A. I don't have the file so the answer is no. 

Q. So you've never gone through on your own to 
determine whether any of these documents that we're 
discussing here today are actually in the file, is that 
accurate? 

A. Yes, that's accurate. 

Q. We're solely here -- you're solely here based on 
your own memory, is that accurate? 

A. Yes. 

Q. Now, with regard to Deputy Curtis, one of the issues 
at the trial was what time Deputy Curtis arrived at the 
D&W, do you remember that? 
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A. No. 

Q. Judge, can you see this screen from where you are? 

A. Well, I can see the screen, I'm not sure -- 

Q. Well, yeah. One thing at a time. 

A. Whether my eyesight is good enough to read off it 
may be another matter. 

Q. If it's not, just let me know. Can you see that? 

A. Yes. 

Q. All right, turning now, this is the page fourteen 
thirty-nine of the trial transcript. It refers to 
something that was marked but not received as Defendant's 
Exhibit M, and this is in your cross-examination as you can 
see, and I'll just scroll it down, of Deputy Curtis. And 
you referred here to Exhibit L which you call a ten-page 
document, is that accurate? 

A. Yes, I do. 

Q. And you ask him to look at page seven. Do you see 
that down here on line twenty -- yes, twenty-two through 
twenty-four? 

A. Yes. 

Q. And he takes it, and on the next page you question 
him about what time he arrived at the D&W, and on page -- 
on lines nine through fourteen you point out that it says 
in the report which is Exhibit M that he arrived at 7:55, 
is that accurate? 
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09 : 19:00 1 

A. It appears to be 7:40. Oh, I'm sorry, yes, it does. 

09 : 19:04 2 

Q. Two lines below. The report says 7:55, is that 

09 : 19:09 3 

accurate, according to your questioning? 

09 : 19:10 4 

A. Yes. 

09 : 19:11 5 

Q. Now if you could turn to the minutes that you have 

09 : 19:13 6 

in front of you, Exhibit 5, what time does it say on that, 

09 : 19:15 7 

on Exhibit 5, that he showed up at the D&W? 

09 : 19:28 8 

A. 7:55. 

09 : 20:11 9 

Q. Okay, now later on in the cross-examination, moving 

09 : 20:16 10 

now to page fourteen fifty-five of the trial transcript, 

09 : 20:22 11 

you refer back to Exhibit M with Deputy Curtis, and the 

09 : 20:27 12 

bottom of page eight, again, or excuse me, the bottom of 

09 : 20:30 13 

page eight and there -- well, actually on lines -- 

09 : 20:35 14 

THE COURT: Not page eight. 

09 : 20:37 15 

MR. MOODY: Page eight of the exhibit, I'm 

09 : 20:39 16 

sorry. 

09 : 20:39 17 

Q. Page eight of Exhibit M on lines -- on page fourteen 

09 : 20:43 18 

fifty-five on lines twelve through twenty-five, you're 

09 : 20:49 19 

asking Deputy Curtis about Heidi's height and weight, and I 

09 : 20:57 20 

can bring you the trial transcript if you rather. 

09 : 21:01 21 

A. No, I can see it from here. Yes, that's correct. 

09 : 21:04 22 

Q. Okay, and then at the bottom of that on line 

09 : 21:07 23 

twenty-three you ask him to look at Exhibit M at the bottom 

09 : 21:11 24 

of page eight. 

09 : 21:15 25 

A. All right. 
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09 : 21:16 1 

Q. And then flipping the page over on lines -- excuse 

09 : 21:20 2 

me, page fourteen fifty-six of the trial transcript, lines 

09 : 21:24 3 

two through six, you ask him if that refreshes his 

09 : 21:29 4 

recollection as to Heidi Allen's height and weight, and he 

09 : 21:31 5 

says five-eleven, one forty-five. Is that accurate on the 

09 : 21:34 6 

trial transcript? 

09 : 21:35 7 

A. Yes, it is. 

09 : 21:36 8 

Q. On Exhibit 5, if you turn to the bottom of page 

09 : 21:39 9 

eight in Exhibit 5 please, is what's listed on the bottom 

09 : 21:47 10 

of page eight in Exhibit 5 the height of Heidi Allen and 

09 : 21:50 11 

the weight of Heidi Allen, five-eleven and one-forty-five? 

09 : 21:54 12 

A. Yes, it is. 

09 : 21:55 13 

Q. Now if you could turn to the bottom of page nine and 

09 : 21:59 14 

page ten on Exhibit 5 which you have in front of you, is 

09 : 22:04 15 

that the Roy Lortie report? 

09 : 22:05 16 

A. Yes. 

09 : 22:07 17 

Q. So you marked at trial an exhibit that has ten pages 

09 : 22:15 18 

that on the bottom of page seven discusses the -- discusses 

09 : 22:25 19 

what time Deputy Curtis showed up on the scene, and then at 

09 : 22:28 20 

the bottom of page eight discusses the height and weight of 

09 : 22:33 21 

Heidi Allen, and on page nine and ten has the Roy Lortie 

09 : 22:39 22 

report. Isn't it quite possible that Exhibit M is the same 

09 : 22:42 23 

exhibit that you hold in front of you? 

09 : 22:51 24 

A. 11 i s . 

09 : 22:52 25 

Q. Now, you mention on direct that you had an 
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investigator, I believe it was both Calvers, Cavals? 

A. Calvers, C-A-L-V-E-R-S. 

Q. Were working for you, is that accurate? 

A. Yes. 

Q. Now, were they to your knowledge also working for 
Judge Walsh? 

A. Yes. 

Q. So you were in addition to cooperating with each 
other, you were also sharing an investigator, was that 
accurate? 

A. Yes. 

Q. And you also turned over whatever notes that Judge 
Walsh had as part of your Rosario over to the defense, is 
that -- do you remember that? 

A. I don't recall it, no. I'm not -- I'm not -- I'm a 
little confused by your question. 

Q. Well, if you had received notes, Rosario, from 
witnesses that you were calling, from the Calvers, you 
would have turned -- and Judge Walsh had, you would have 
turned Judge Walsh's if you had them over to Don Dodd as 
part of the reciprocal Rosario? 

A. I would have turned over what notes I had at the 
time up to Gary's trial. 

Q. Sure. 

A. If the Calvers had obtained notes from witnesses 
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09 : 24:35 1 

subsequent to Gary's trial, they would have delivered those 

09 : 24:40 2 

directly to Judge Walsh and I would not have any role in 

09 : 24:43 3 

that. 

09 : 24:43 4 

Q. Well, were you to your knowledge in possession of 

09 : 24:47 5 

any documents that had been turned over to Judge Walsh by 

09 : 24:50 6 

his investigator be it the Calvers or anybody else to your 

09 : 24:54 7 

knowledge? 

09 : 24:54 8 

A. Not that I recall. 

09 : 24:55 9 

Q. Do you remember cross-examining Susan Cowen (ph)? 

09 : 26:00 10 

A. Not -- not at present I don't. 

09 : 26:03 11 

Q. Well, would it refresh your recollection if I told 

09 : 26:05 12 

you that she was one of the people that lived on Kenyon 

09 : 26:08 13 

Road who testified at trial that they had seen Richard's 

09 : 26:13 14 

van in the vicinity of your client's house on Easter 

09 : 26:16 15 

morning of ninety-four? 

09 : 26:17 16 

A. I honestly have no present recollection of that. 

09 : 26:22 17 

Q. Well, turning to page nineteen thirty-one of the 

09 : 26:34 18 

transcript, can you see lines seventeen through 

09 : 26:41 19 

twenty-five? 

09 : 26:42 20 

A. Yes. 

09 : 26:43 21 

Q. And in that you refer to the Calvers as being the 

09 : 26:50 22 

investigators for Mr. Walsh do you not? 

09 : 26:53 23 

A. I do. 

09 : 26:54 24 

Q. Okay, and then flipping over to page nineteen 

09 : 27:01 25 

thirty-two, you refer in attempting to cross-examine, or 
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09 : 27:05 1 

not attempting, you were cross-examining Ms. Cowen, you 

09 : 27:08 2 

referred to her failure to speak with, and I guess I didn't 

09 : 27:13 3 

go down far enough, on page -- line -- page nineteen 

09 : 27:18 4 

thirty-two on pages -- lines two through eight that she 

09 : 27:23 5 

was -- that investigators for Judge Walsh were trying to 

09 : 27:27 6 

interview her. 

09 : 27:27 7 

A. That's what it says, yes. 

09 : 27:33 8 

Q. So you had knowledge of what Judge Walsh had -- his 

09 : 27:37 9 

investigators, be it the Calvers or somebody else do, and 

09 : 27:40 10 

you had notes for them obviously, would that be accurate? 

09 : 27:42 11 

A. Up to the point of Gary's trial, yes. 

09 : 27:59 12 

Q. Now, Judge Walsh sat in on the entirety of Gary 

09 : 28:06 13 

Thibodeau's trial with the possible exception of I guess 

09 : 28:09 14 

jury selection, but he sat in on all of the testimony, is 

09 : 28:12 15 

that accurate? 

09 : 28:12 16 

A. As I recall, yes. 

09 : 28:13 17 

Q. And at various points he was actually sitting at the 

09 : 28:16 18 

defense table was he not? 

09 : 28:17 19 

A. Whenever he was there he did, yes. 

09 : 28:21 20 

Q. And he brought with him his file did he not? 

09 : 28:23 21 

A. I believe he did. 

09 : 28:24 22 

Q. So obviously up to the point of Gary's trial, 

09 : 28:32 23 

whatever documents he had in his file, you had access to. 

09 : 28:35 24 

would that be accurate? 

09 : 28:38 25 

A. I guess if I knew about them, yes. 


Jennifer Adydan 
Official Court Reporter 



Joseph Fahey - Cross 928 


09 : 28:56 1 

Q. Fair enough. Let's turn a little bit now to the 

09 : 29:07 2 

discovery portion. You were aware -- well, actually let me 

09 : 29:13 3 

back up. I'll withdraw that question. You received in 

09 : 29:16 4 

December of ninety-four or January of ninety-five, you 

09 : 29:19 5 

received five boxes of discovery from the District 

09 : 29:25 6 

Attorney's Office, is that accurate? 

09 : 29:26 7 

A. Yes. 

09 : 29:26 8 

Q. And Judge Walsh also received five boxes of 

09 : 29:30 9 

discovery from the District Attorney's Office, is that 

09 : 29:33 10 

accurate? 

09 : 29:33 11 

A. I assume so. 

09 : 29:34 12 

Q. Well, you knew that did you not? 

09 : 29:36 13 

A. I -- I assume that he received the same thing I did. 

09 : 29:43 14 

Q. Now, in February of 1995 you became aware that -- 

09 : 30:46 15 

that Judge Brandt was no longer going to be presiding over 

09 : 30:49 16 

the case, is that accurate? 

09 : 30:50 17 

A. I knew Judge Brandt was not going to preside over 

09 : 30:53 18 

the case. Exactly when I'm not sure. 

09 : 30:55 19 

Q. Well, do you remember writing a letter to then Fifth 

09 : 30:59 20 

Judicial -- well, I'm not sure exactly what his title was. 

09 : 31:02 21 

but to Judge Burke on February second of 1995? 

09 : 31:05 22 

A. Do I recall it now? 

09 : 31:07 23 

Q. Yes. 

09 : 31:08 24 

A. Not off the top of my head. 

09 : 31:13 25 

MR. MOODY: If I could get that marked. 


Jennifer Adydan 
Official Court Reporter 



Joseph Fahey - Cross 


929 


09 

: 31 

: 15 

1 

09 

: 31 

: 16 

2 

09 

: 31 

: 47 

3 

09 

: 31 

: 51 

4 

09 

: 31 

: 53 

5 

09 

: 32 

: 38 

6 

09 

: 32 

: 41 

7 

09 

: 32 

: 41 

8 

09 : 

: 33 

: 02 

9 

09 : 

: 33 

: 04 

10 

09 : 

: 33 : 

: 04 

11 

09 : 

: 33 ; 

: 08 

12 

09 : 

: 33 : 

: 09 

13 

09 : 

33 : 

: 13 

14 

09 : 

33 : 

: 17 

15 

09 : 

33 : 

21 

16 

09 : 

33 : 

22 

17 

09 : 

33 : 

23 

18 

09 : 

33 : 

26 

19 

09 : 

33 : 

27 

20 

09 : 

33 : 

27 

21 

09 : 

33 : 

30 

22 

09 : 

33 : 

34 

23 

09 : 

33 : 

34 

24 

09 : 

33 : 

35 

25 


(People's Exhibit LL was marked for 
identification). 

Q. Showing you what's been marked as People's Exhibit 
LL, if you could take a look at that and see if you 
recognize that. 

(Whereupon, there was a pause in the 


proceeding.) 


A. 

Okay. 


Q. 

Is that a letter you 

wrote to Judge Burke? 

A. 

Yes. 


Q. 

The majority of the 

context being? 

A. 

Change of judge. 


Q. 

The change of Judge 

Brandt's recusal. If you could 


look at I believe it's the last paragraph in there, does it 
not say that both you and Judge Walsh have received five 
boxes of discovery? 

A. Yes. 

Q. And it also indicates that you expect the discovery 
to continue. 

A. Yes. 

Q. Okay, so you were still receiving documents after 
the fifth, excuse me, after the five boxes, is that 
accurate? 

A. Apparently so. 

MR. MOODY: Show Exhibit LL to defense 
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Joseph Fahey - Cross 

counsel. I move to admit. 

MS. PEEBLES: No objection. 

THE COURT: LL is moved without objection. 

(People's Exhibit LL was received in 
evidence). 

Q. Now, in your direct testimony, I believe you said 
that you -- well, let me ask you this. Did you ever come 
to the District Attorney's Office to review documents or 
videotapes or anything involving the district attorney's 
file or the Sheriff's Department's file? 

A. I don't recall. 

Q. You don't recall. Well, let me ask you this and -- 
did you ever meet Investigator Terry Whipple? 

A. I don't recall that. 

Q. You don't recall? Let me ask you this. Did you at 
some point prior to becoming an attorney ever serve a -- an 
internship with the State DOT? 

A. No. 

Q. Do you remember having discussion with Investigator 
Whipple about Oswego County winters and knowing all about 
them? 

MS. PEEBLES: Objection. Relevance. 

THE COURT: Why is this relevant? 

MR. MOODY: Judge, Investigator Whipple, one 
of the reasons Investigator Whipple remembers Judge 


930 
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09 : 34:59 1 

Fahey coming to -- to review documents is that they had 

09 : 35:02 2 

a conversation, waiting for DA Dodd to show up, about 

09 : 35:06 3 

Oswego County winters. 

09 : 35:07 4 

THE COURT: The witness said he doesn't 

09 : 35:09 5 

remember having a conversation. 

09 : 35:10 6 

MR. MOODY: Well, I asked him about a 

09 : 35:12 7 

specific -- that's fine, I'll move on, Judge. 

09 : 35:14 8 

Q. Now -- 

09 : 35:15 9 

A. I don't think there would be much surprising about 

09 : 35:18 10 

Oswego County winters. 

09 : 35:19 11 

Q. Well, probably somewhat accurate as well. In the -- 

09 : 35:26 12 

in the documents that you received, you received things 

09 : 35:30 13 

called lead sheets, is that accurate? 

09 : 35:32 14 

A. Yes. 

09 : 35:33 15 

Q. Now, on your direct I believe you testified that 

09 : 35:40 16 

Exhibit 17, which I believe is admitted, is that a lead 

09 : 35:44 17 

sheet or is that a lead log? 

09 : 35:47 18 

A. It appears to be lead sheet number twenty-nine. 

09 : 35:50 19 

Q. Okay, well, you had seen lead sheets in this case 

09 : 35:53 20 

before, is that accurate? 

09 : 35:55 21 

A. Yes. 

09 : 35:55 22 

Q. Okay, and -- 

09 : 36:11 23 

(People's Exhibit MM was marked for 

09 : 36:13 24 

identification). 

09 : 36:37 25 

Q. Showing you what's been marked as MM, I'm going to 
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ask you if you recognize ever seeing a document that looks 
like that. 

A. As to format, yes. 

Q. Okay, have you ever -- and at the top of this, to 
refresh your recollection, it says "lead sheet" does it 
not? 

A. Yes. 

Q. And there's a specific number on that is there not? 

A. Yes. 

Q. Now I'm going to ask you if you remember ever seeing 
that specific lead sheet before or a copy thereof. 

A. I don't recall ever seeing it. 

MS. PEEBLES: Mark, can I see that? 

MR. MOODY: Sure. (Handing). 

(Whereupon, there was a pause in the 
proceeding). 

(People's Exhibit NN was marked for 
identification). 

Q. Showing you what's been marked as Exhibit NN, I'm 
going to ask you if you recognize that. 

A. It appears to be a copy of my Omnibus motion. 

Q. Are you sure about that? I'll show you because 
your Omnibus motion is already admitted as Defendant's 
Exhibit 3. 

A. This says, "notice of motion." It appears to have 

Jennifer Adydan 
Official Court Reporter 



Joseph Fahey - Cross 


933 


09 

: 39 

: 41 

1 

09 

: 39 

: 43 

2 

09 

: 39 

: 46 

3 

09 

: 39 

: 47 

4 

09 

: 39 

: 52 

5 

09 

: 39 

: 56 

6 

09 ; 

: 39 : 

: 56 

7 

09 ; 

: 39 ; 

: 59 

8 

09 ; 

: 40 : 

: 00 

9 

09 ; 

: 40 : 

: 01 

10 

09 ; 

: 40 : 

: 02 

11 

09 ; 

; 40 : 

: 05 

12 

09 ; 

; 40 : 

; 08 

13 

09 : 

40 : 

: 17 

14 

09 : 

40 : 

21 

15 

09 : 

40 : 

21 

16 

09 : 

40 : 

46 

17 

09 : 

40 : 

52 

18 

09 : 

40 : 

52 

19 

09 : 

40 : 

52 

20 

09 : 

40 : 

56 

21 

09 : 

40 : 

56 

22 

09 : 

40 : 

59 

23 

09 : 

41 : 

00 

24 

09 : 

41 : 

05 

25 


Omnibus relief. 

Q. I'll show you Defendant's Exhibit 3. This is the -- 
A. I'm sorry. 

Q. This is a May first dated motion approximately two 
and a half, three weeks before the trial. 

A. All right. 

Q. Do you recognize that document then? 

THE COURT: Which document are you asking 

about? 

MR. MOODY: I'm sorry, NN. 

THE COURT: He's asking about NN. 

Q. NN, yes. 

A. It appears to be a motion that I prepared. I 
haven't seen it in twenty years, so if I can take a look at 
it. 

Q. I understand, take time to read it. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Okay. 

Q. And it -- is that a motion that you filed? 

A. Yes. 

Q. Okay, have it back. 

A. Sure. 

MR. MOODY: Showing Exhibit NN to defense 
counsel, Judge, I'd move to admit. 
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MS. PEEBLES: No objection. 

THE COURT: NN is in without objection. 

(People's Exhibit NN was received in 
evidence). 

Q. Now there are a number of exhibits on Exhibit NN, 
the motion that you filed. If you could turn to Exhibit L 
as in Larry. 

A. All right. 

Q. Exhibit -- do you recognize Exhibit L? 

A. L is attached to the motion, and that's the same 
exhibit that you showed me marked MM. 

MR. MOODY: Okay, at this point in time, 
Judge, I would move to admit Exhibit MM. 

MS. PEEBLES: No objection. 

THE COURT: MM is in without objection. 

(People's Exhibit MM was received in 
evidence). 

Q. So showing you now Exhibit 17, Judge, there are a 
number of lead numbers listed on that, on that exhibit are 
there not? I believe it runs about nine-twenty-one to 
nine-forty something? 

A. Nine-sixty-seven to appears to be nine -- maybe 
two-hundred. 

Q. Okay. Is it two-hundred or -- 

A. Well, it's blacked out at the bottom. 
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09 : 42:36 1 

Q. I think it's ripped but -- 

09 : 42:38 2 

A. Okay. 

09 : 42:38 3 

Q. To at least nine-- to nine-ninety-six. 

09 : 42:41 4 

A. Okay. 

09 : 42:41 5 

Q. Okay? So in the course of being a criminal defense 

09 : 42:48 6 

attorney and a judge, have you ever seen something called a 

09 : 42:51 7 

lead log? 

09 : 42:51 8 

A. Ever seen something called what? 

09 : 42:53 9 

Q. A lead log, L-0-G, or heard of it. 

09 : 42:57 10 

A. I'm really not familiar with the term. I'm familiar 

09 : 43:00 11 

with lead sheets. 

09 : 43:00 12 

Q. Okay. Well, it would make sense to have some kind 

09 : 43:03 13 

of index or table of contents to all of the leads and have 

09 : 43:07 14 

a brief description of what the lead was about. 

09 : 43:11 15 

MS. PEEBLES: Objection. 

09 : 43:12 16 

THE COURT: Sustained. 

09 : 43:14 17 

Q. Now you mention in Exhibit 17 that with reference to 

09 : 43:22 18 

nine-seventy-seven there was something about the New Haven 

09 : 43:25 19 

Post Office. 

09 : 43:26 20 

A. Yes. 

09 : 43:26 21 

Q. And is there -- with regard to Exhibit 7, is there 

09 : 43:48 22 

an officer or a deputy assigned to that lead? 

09 : 43:51 23 

A. It doesn't appear to be. 

09 : 43:53 24 

Q. Doesn't appear to be. 

09 : 43:54 25 

(People's Exhibit 00 was marked for 
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09 : 44:45 1 

identification). 

09 : 44:46 2 

Q. Showing you Exhibit 00, and ask you if you can take 

09 : 44:50 3 

a look at that, see if you recollect seeing anything like 

09 : 44:53 4 

that or seeing that document. 

09 : 44:57 5 

A. I don't recall seeing it. 

09 : 45:09 6 

Q. Is that a -- does that document have a lead, or 

09 : 45:13 7 

excuse me, what is that document entitled to your 

09 : 45:16 8 

knowledge? 

09 : 45:16 9 

MS. PEEBLES: I'm going to object, Judge. I'd 

09 : 45:18 10 

also like to see what he's handing the witness. 

09 : 45:20 11 

THE COURT: Why don't you let Ms. Peebles see 

09 : 45:22 12 

it first. 

13 

(Whereupon, there was a pause in the 

09 : 45:49 14 

proceeding). 

09 : 45:49 15 

THE COURT: Are you withdrawing your 

09 : 45:50 16 

objection? 

09 : 45:50 17 

MS. PEEBLES: I'll withdraw my objection. 

09 : 45:52 18 

THE COURT: Thank you. 

09 : 45:53 19 

Q. Is there a lead number on that? 

09 : 46:00 20 

A. Nine-seventy-seven. 

09 : 46:01 21 

Q. And that is a -- what's the document itself 

09 : 46:04 22 

entitled? It's a lead sheet is it not? 

09 : 46:08 23 

A. It's a lead sheet, yes. 

09 : 46:10 24 

Q. And what is the apparent overall information on -- 

09 : 46:16 25 

in lead sheet nine-seventy-seven? 
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09 : 46:17 1 

A. On the face of it it says New Haven Post Office, 

09 : 46:21 2 

Heidi case, a call received by someone, a date and a time. 

09 : 46:28 3 

Q. And relating -- the New Haven Post Office is the 

09 : 46:31 4 

same thing that you had -- that was referenced in nine- 

09 : 46:34 5 

seventy-seven on exhibit seven -- is that seventeen? 

09 : 46:37 6 

A. Yes, yes. 

09 : 46:39 7 

Q. Now, you testified on direct that one of the things 

09 : 47:07 8 

about the -- Heidi being a confidential informant was that 

09 : 47:15 9 

you believed that it would provide you with other potential 

09 : 47:20 10 

or another explanation for her disappearance, is that 

09 : 47:23 11 

accurate? 

09 : 47:24 12 

A. Yes. 

09 : 47:24 13 

Q. In the trial, you used the fact that there was no 

09 : 47:36 14 

testimony or evidence of Heidi either using drugs or being 

09 : 47:40 15 

involved in any way with drugs as part of your defense 

09 : 47:45 16 

because both Baldasaro and Mac Donald had said that the 

09 : 47:52 17 

motivation for it was a potentially a drug deal, is that 

09 : 47:55 18 

accurate? 

09 : 47:56 19 

A. Yep. 

09 : 47:56 20 

Q. And you attempted on your closing did you not to 

09 : 48:00 21 

show that that could -- that motivation subscribed by 

09 : 48:06 22 

Baldasaro and Mac Donald could not be accurate because 

09 : 48:09 23 

there was no -- 

09 : 48:10 24 

A. Connection. 

09 : 48:11 25 

Q. Connection, or excuse me, there was no use or 
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evidence of Heidi using drugs, is that accurate? 

A. I would have to look at my closing, but I wouldn't 
disagree with your characterization. 

Q. Well, do you want to look at your closing? 

A. Sure. 

Q. This is page three-thousand three-hundred and 
thirteen from -- and it is -- just so you can see, it's 
your summation, and in lines -- line sixteen through 
twenty-two, you talk there about the fact that there were 
in Heidi's past, according to Brett Law, there was no drug 
use, no drug deals, nothing sinister or suspicious. 

A. Yes. 

Q. About the relationship she had between the defendant 
and either Brett Law or her, is that accurate? 

A. Yes. 

Q. Okay, then turning to page three-thousand three- 
hundred and thirty and thirty-one, again of your summation, 
in lines nineteen through twenty-five on page 
three-thousand three-hundred and thirty and -- excuse me, I 
apologize, I -- it's page three-thousand three-hundred and 
thirty-one, lines seventeen through the bottom of page 
nine-twenty-five, and then over on three-thousand 
three-hundred and thirty-two, lines two through eight. If 
you -- I'll just have you, rather than flipping over -- 
(handing). 
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09 : 51:28 1 

(Whereupon, there was a pause in the 

09 : 51:51 2 

proceeding.) 

09 : 51:51 3 

A. Okay. 

09 : 51:52 4 

Q. And so and in that -- on that section of your 

09 : 51:56 5 

closing, you talked about the fact that because Gary was in 

09 : 52:02 6 

jail in Massachusetts for a drug charge, that Baldasaro and 

09 : 52:07 7 

Mac Donald essentially linked those two together on their 

09 : 52:10 8 

own, is that accurate? 

09 : 52:12 9 

A. Yes. 

09 : 52:12 10 

Q. So you used the fact that Heidi didn't have a 

09 : 52:17 11 

connection to drugs as part of your defense at the trial, 

09 : 52:21 12 

is that accurate? 

09 : 52:22 13 

A. Yes. 

09 : 52:22 14 

Q. If Heidi was a Cl, wouldn't that also then lend 

09 : 52:29 15 

credibility to Baldasaro and Mac Donald's testimony that it 

09 : 52:33 16 

was over a drug deal? 

09 : 52:34 17 

A. No. If she was a Cl, she wouldn't have been dealing 

09 : 52:46 18 

drugs. 

09 : 52:47 19 

Q. But the testimony wasn't that she was dealing drugs. 

09 : 52:55 20 

the testimony was that she had, quote, "screwed them in a 

09 : 52:59 21 

drug deal," was it not? 

09 : 53:00 22 

A. The implication is that she was dealing drugs and 

09 : 53:03 23 

screwed them in the drug deal. That certainly would be the 

09 : 53:06 24 

implication I would take from that. 

09 : 53:08 25 

Q. Now, originally in the summer of 2014, you provided 
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09 : 53:16 1 

an affidavit to the defense that -- as part of their 

09 : 53:28 2 

motion, is that accurate? 

09 : 53:29 3 

A. Yes. 

09 : 53:29 4 

Q. Okay, and in that affidavit which has been received 

09 : 53:38 5 

as People's Exhibit D, or not received but has been marked 

09 : 53:44 6 

as People's Exhibit D, you mention nine either people or 

09 : 53:48 7 

items that you stated you had never heard of, is that 

09 : 53:53 8 

accurate? 

09 : 53:53 9 

A. Yes. 

09 : 53:54 10 

Q. And they are the three Cl reports about -- from 

09 : 54:00 11 

three reports, excuse me, about Heidi being a Cl, from -- 

09 : 54:03 12 

one from VanPatten, one from Anderson, and one from 

09 : 54:07 13 

Montgomery. The report of May seventeen, or excuse me, the 

09 : 54:12 14 

report from Investigator Kleist about her card, the Roy 

09 : 54:19 15 

Lortie report of April twenty-seventh of ninety-four, the 

09 : 54:25 16 

name Roger Breckenridge, Jennifer Wescott, Michael Bohrer 

09 : 54:30 17 

and -- and Dan Barney, is that accurate? 

09 : 54:33 18 

A. Yes. 

09 : 54:34 19 

Q. Now in the course of this motion, you had become 

09 : 54:43 20 

aware have you not that Roger Breckenridge was actually on 

09 : 54:46 21 

your witness list, is that accurate? 

09 : 54:48 22 

A. Yes. 

09 : 54:49 23 

Q. And also his wife, Tracey Breckenridge, was also on 

09 : 54:53 24 

your witness list, is that accurate? 

09 : 54:55 25 

A. Yes. 
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09:54:55 1 Q. Now, you gave a supplemental affidavit then did you 

09 : 55:01 2 not after that? 

09 : 55:02 3 A. YeS . 

09:55:03 4 Q. And in that affidavit you said that you had become 

09:55:15 5 aware of Roger Breckenridge' s name because of a report 

09:55:20 6 involving with -- excuse me, a report about a Leland 

09:55:26 7 Neadle, is that accurate? 

09 : 55:27 8 A. YeS . 

09 = 55:28 9 Q. And you said in that affidavit that the report also 

09:55:33 10 dealt with a David Maynes and that the reason you had put 

09:55:39 11 Roger Breckenridge' s name on the witness list was in order 

09:55:43 12 to make sure that everyone who was listed in the reports 
09 : 55:47 13 would be on the witness list in case their testimony became 

09:55:54 14 relevant or their information became relevant, is that 

09:55:55 15 accurate? 

09:55:56 16 A. Well, I don't think I said everyone, but certainly 

09 : 55:59 17 I -- because of the van issue, I think I included Roger 

09:56:04 18 Breckenridge in case the van became an issue, 

09 = 56:06 19 Q. Well, I want to show you People's Exhibit E which is 

09:56:12 20 a copy of your supplemental affidavit and direct your 
09:56:16 21 attention to paragraph three, the first line of paragraph 
09:56:20 22 three. Does it not say that I listed every name in the 

09:56:24 23 reports in case their testimony became relevant? 

09:56:28 24 MS. PEEBLES: Objection. Argumentative, 

09:56:29 25 Judge. 
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Joseph Fahey - Cross 942 

THE COURT: No, I'll allow it. 

A. Well, because the van was relevant, I listed people 
in the reports. I didn't list every person ever provided 
to me on a lead sheet. 

Q. But doesn't the affidavit say exactly that? 

MS. PEEBLES: Again, Judge, it's 
argumentative. 

THE COURT: That's argumentative. I'll 

sustain. 

Q. Could you then explain to me then where in paragraph 
three of that, of your supplemental affidavit, it mentions 
that -- the importance of the van? 

(Whereupon, there was a pause in the 
proceeding.) 

A. The only information I had about Roger Breckenridge 
was in connection with the lead sheet and the van. That 
was the only reason Roger Breckenridge or Tracey 
Breckenridge was listed. 

Q. I'm just asking you, Judge, where in paragraph three 
of your supplemental affidavit it says anything about the 
van and that was the reason that it was important. 

MS. PEEBLES: Objection. 

THE COURT: The question wasn't answered. 

I'll allow the question. 

A. Implicit in the information about Leland Neadle and 
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David Maynes is a lead sheet in connection with the van. 

Q. So I would assume then that you would have put 
Leland Neadle on your witness list, is that accurate? 

A. I didn't put Leland Neadle on my witness list. 

Q. Did you put David Maynes on the witness list? 

A. I don't recall. I don't know that I did. 

Q. Showing you Exhibit KK, does that refresh your 
recollection as to whether or not David Maynes was on the 
witness list? 

A. David Maynes is not on the witness list. 

Q. Okay, David Maynes is mentioned in the same report 
as Roger Breckenridge about the van. 

MS. PEEBLES: Objection. Relevance, Judge. 

THE COURT: Mr. Moody, where are you going 
with this? 

MR. MOODY: Well, Judge, he has testified that 
the importance that -- of Roger Breckenridge I mean 
obviously on his witness list was about the van. If 

he -- if Roger Breckenridge's importance about the van, 
why wouldn't he also put David Maynes on there when 
they were mentioned in the same report as to doing the 
same thing to the van. 

THE COURT: I'll allow it. 

MS. PEEBLES: I would just object. Has 
nothing to do with the Brady violation. 
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10 : 00:34 1 

THE COURT: I'll allow it. 

10 : 00:35 2 

MR. MOODY: It may have something to do with 

10 : 00:37 3 

the new evidence violations, or evidence issues. 

10 : 00:40 4 

A. Can you show me the lead sheet? 

10 : 00:44 5 

Q. Sure. 

10 : 00:59 6 

MS. PEEBLES: Judge, again I'll object because 

10 : 01:01 7 

if he's talking about newly discovered evidence, they 

10 : 01:04 8 

have already waived the due diligence argument and I 

10 : 01:06 9 

think that's the path that Mr. Moody is heading down, 

10 : 01:08 10 

and since they've waived that, I don't see the 

10 : 01:10 11 

relevance, and it's beyond the scope of my direct 

10 : 01:13 12 

examination. 

10 : 01:13 13 

THE COURT: I'm going to allow it. 

10 : 01:15 14 

Q. Showing you what's been marked as People's Exhibit 

10 : 01:22 15 

F, pull it out of there. 

10 : 01:25 16 

A. Thanks. 

10 : 01:27 17 

(Whereupon, there was a pause in the 

10 : 02:15 18 

proceeding.) 

10 : 02:15 19 

A. Now would you -- can I have the question read back 

10 : 02:17 20 

please? 

10 : 02:18 21 

Q. Sure, or I can rephrase. 

10 : 02:40 22 

(Whereupon, the court reporter read back the 

10 : 02:41 23 

last question). 

10 : 02:43 24 

A. David Maynes and Leland, Lee Neadles, are not listed 

10 : 02:48 25 

on the witness list because the person they identified as 
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10 : 02:53 1 

removing a van from the Thibodeau property was Roger 

10 : 02:56 2 

Breckenridge, not either one of them. 

10 : 02:58 3 

Q. Just Roger Breckenridge? 

10 : 03:08 4 

A. Someone named Dick Murtaugh. 

10 : 03:11 5 

Q. Is Dick Murtaugh in your -- 

10 : 03:13 6 

A. No. 

10 : 03:13 7 

Q. So why isn't Dick Murtaugh or David Maynes -- well, 

10 : 03:20 8 

why isn't Dick Murtaugh on your witness list? 

10 : 03:24 9 

MS. PEEBLES: Objection. 

10 : 03:24 10 

THE COURT: Where are you going, Mr. Moody? 

10 : 03:26 11 

MR. MOODY: Well, Judge -- 

10 : 03:26 12 

A. Because if -- 

10 : 03:27 13 

THE COURT: Hold on just a second. Judge. He 

10 : 03:31 14 

established he's not on the witness list. He 

10 : 03:32 15 

established the what, the judge answered by names, and 

10 : 03:35 16 

Leland Neadle? Is that -- 

10 : 03:37 17 

MR. MOODY: Leland Neadle, yes. 

10 : 03:37 18 

THE COURT: Is not on the list. Where are we 

10 : 03:39 19 

going? 

10 : 03:39 20 

MR. MOODY: Well, Judge, the Judge's 

10 : 03:40 21 

explanation for putting Roger Breckenridge on the 

10 : 03:43 22 

witness list is that he hauled the van away. The 

10 : 03:47 23 

witness lists -- the exhibit as he mentioned says that 

10 : 03:51 24 

Dick Murtaugh also hauled the van away, so I'm just 

10 : 03:54 25 

wondering why he would put Roger Breckenridge on there 
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and not put Dick Murtaugh. 

THE COURT: Well, how is that relevant? 

MR. MOODY: Well, I believe, Judge, because -- 
I'll link it up in a few minutes, but I think there is 
an alternative explanation as to why Roger Breckenridge 
is on his witness list and -- 

THE COURT: You say a few minutes. You mean a 
couple questions? 

MR. MOODY: A couple questions. 

THE COURT: I'll allow it if you do it 

quickly. 

A. Because the van was an issue, I only needed one of 
the participants who was responsible for its removal, and I 
picked Roger Breckenridge. 

Q. Now, his wife is also on the witness list, is that 
right? 

A. Yes. 

Q. Now your client in 1994 lived on Kenyon Road. 

A. Yes. 

Q. And one of the large issues in the case is whether 
or not Richard Thibodeau's van had been seen on Easter 
morning of ninety-four on Kenyon Road in the vicinity of 
your client's house, is that accurate? 

A. Yes. 

Q. And in fact, there were I believe, if my memory 
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10 : 04:58 1 

serves, five different people who testified for the 

10 : 05:01 2 

prosecution that they had seen Richard's van in the 

10 : 05:05 3 

vicinity of your client's house on Easter morning. 

10 : 05:08 4 

MS. PEEBLES: Objection. Objection, Judge, 

10 : 05:10 5 

the number of five people. 

10 : 05:13 6 

THE COURT: Can you cite the people? 

10 : 05:18 7 

MR. MOODY: Well, there was the three -- 

10 : 05:19 8 

MS. PEEBLES: I think he can ask each question 

10 : 05:22 9 

and each witness one by one and that would be a proper 

10 : 05:25 10 

question. 

10 : 05:25 11 

THE COURT: I'll sustain it. 

10 : 05:26 12 

Q. There -- there was Susan Cowen who testified to 

10 : 05:31 13 

seeing the van in the area of your client's house, is that 

10 : 05:34 14 

accurate? 

10 : 05:34 15 

A. It could be, I don't know, I don't recall presently. 

10 : 05:37 16 

Q. Well, let me -- let me cut to the chase. Do you 

10 : 05:41 17 

remember who the Bartletts were? 

10 : 05:43 18 

A. Not off the top of my head. 

10 : 05:45 19 

Q. If I were to tell you or show you their testimony 

10 : 05:47 20 

that they lived next door to your client and that you 

10 : 05:52 21 

called them to testify that they didn't hear the van come 

10 : 05:56 22 

into their -- into your client's house in the morning of 

10 : 06:01 23 

April -- Easter morning in ninety-four, does that refresh 

10 : 06:05 24 

your recollection? 

10 : 06:05 25 

A. If that's what the transcript says, then yes, that's 
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what occurred at trial. 

Q. So of great interest to both sides were the people 
who lived on Kenyon Road, is that accurate? 

A. It would appear to be. 

Q. So if Roger and Tracey Breckenridge lived on Kenyon 
Road less than a mile from your client's house on Easter of 
1994, that might be the reason they were on the witness 
list? 

MS. PEEBLES: Objection, Judge. 

A. That was not the reason they were on the witness 
list. 

THE COURT: Overruled. He answered the 

question. 

Q. Then why was Tracey Breckenridge on the witness 
li st? 

MS. PEEBLES: Asked and answered. 

A. I presently don't recall. 

THE COURT: No, it was not answered, so I'm 
going to overrule your objection. 

Q. Is she mentioned in lead thirteen forty-three from 
Leland Neadle? 

A. Yes, she is. 

Q. Whereabouts? 

A. The bottom of page two of the lead sheet, second 
paragraph from the bottom. 
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Q. Okay, is that in relation to the van? 

A. No. 

Q. What is it in relation to? 

A. That she knows Gary. 

Q. And that she used to party with him? 

A. That's what the lead sheet reflects, yes. 

Q. So nothing about the van? 

A. No. 

Q. So to your knowledge, based on thirteen forty-three, 
the Leland Neadle lead, she had no knowledge about the van. 
MS. PEEBLES: Objection. 

THE COURT: Sustained. Mr. Moody, where are 
we with -- in cross, a couple minutes or take a break? 
MR. MOODY: Probably should take a break. 

THE COURT: Court's in recess for ten minutes. 
Give the witness some time. We'll reconvene at twenty 
after. 

(Whereupon, there was a recess.) 

THE COURT: Mr. Moody. We now have a 
stenographer. 

Q. Now, in the course of filling out the affidavit that 
you did initially for the defense, you indicated 
that you -- that without hesitation, that you had never 
seen any of the five reports that are listed in that 
affidavit, is that accurate? 
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10 : 18:35 1 

A. In the first one, yes. 

10 : 18:37 2 

Q. But it turns out that -- that there is a very real 

10 : 18:41 3 

possibility that you had in fact seen the Roy Lortie 

10 : 18:44 4 

report, is that accurate? 

10 : 18:45 5 

A. Apparently so. 

10 : 18:46 6 

Q. So now you also mentioned in that, that besides 

10 : 18:51 7 

Roger Breckenridge, that you had never heard the name Dan 

10 : 18:55 8 

Barney, is that accurate, in the supplemental affidavit, or 

10 : 18:58 9 

excuse me, in the initial affidavit. 

10 : 18:59 10 

A. As best I recall, yes. 

10 : 19:00 11 

Q. Now, you said in there that you had reviewed every 

10 : 19:05 12 

report and every sheet of paper that had been turned over 

10 : 19:08 13 

to you, is that accurate, in that affidavit, that you had 

10 : 19:10 14 

reviewed all of the documents that had been turned over? 

10 : 19:13 15 

A. Can you reference what you're referring to because 

10 : 19:15 16 

I'm not sure I - - 

10 : 19:16 17 

Q. Well, you said that -- that in your affidavit, your 

10 : 19:23 18 

initial affidavit, that you had reviewed all of the 

10 : 19:25 19 

documents that had been turned over. 

10 : 19:29 20 

MS. PEEBLES: Objection. 

10 : 19:29 21 

Q. By the defense. 

10 : 19:31 22 

MS. PEEBLES: That's not in the affidavit. 

10 : 19:33 23 

THE COURT: Can you show that language in the 

10 : 19:35 24 

affidavit, Mr. Moody, if it's in the affidavit? 

10 : 19:44 25 

Q. In this is Exhibit D, People's Exhibit D, in line -- 
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10 : 19:48 1 

excuse me, paragraph two, you say that you reviewed all of 

10 : 19:53 2 

the documents and materials that had been turned over by 

10 : 19:56 3 

the District Attorney's Office, 

10 : 19:58 4 

A. In 1994 and 1995 you're right. 

10 : 20:01 5 

Q. Yes. 

10 : 20:02 6 

A. Yes. 

10 : 20:03 7 

Q. And now showing you again what's been received as 

10 : 20:08 8 

Exhibit NN, all right, if you could -- if you could turn to 

10 : 20:16 9 

Exhibit J I believe it is in that document. 

10 : 20:25 10 

A. All right. 

10 : 20:26 11 

Q. If you can review that, does that not contain the 

10 : 20:32 12 

name Dan Barney? 

10 : 20:42 13 

A. In addition to a lot of other information, yes. 

10 : 20:54 14 

Q. So yes, it contains Dan Barney? 

10 : 20:57 15 

A. The name is in there, yes. 

10 : 20:58 16 

Q. So when you said in your affidavit that you never 

10 : 21:01 17 

heard of him, that's -- you didn't remember hearing of him, 

10 : 21:06 18 

but apparently you had because you reviewed that document? 

10 : 21:09 19 

A. It had no significance to me. 

10 : 21:11 20 

Q. Didn't ask you if it had any significance, you had 

10 : 21:14 21 

heard the name Dan Barney and read the name Dan Barney. 

10 : 21:17 22 

A. The name Dan Barney is contained in a lead sheet. 

10 : 21:21 23 

Q. Well, it's also attached to a motion that you filed. 

10 : 21:24 24 

A. Yes. 

10 : 21:24 25 

Q. My point is that you had heard the name Dan Barney, 
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10 : 21:27 1 

you had read the name Dan Barney. 

10 : 21:29 2 

A. Apparently I read that Dan Barney, yes. 

10 : 21:33 3 

Q. And so in 2014 when you filed an affidavit, you 

10 : 21:37 4 

didn't remember. 

10 : 21:39 5 

A. I didn't. 

10 : 21:40 6 

Q. Dan Barney. 

10 : 21:41 7 

A. I didn't recall something that had no significance. 

10 : 21:44 8 

Q. Well, did you take any steps to -- to examine the 

10 : 21:47 9 

file to see whether or not your affidavit, when you said 

10 : 21:51 10 

you never heard of Dan Barney, whether it was accurate 

10 : 21:54 11 

because now it had significance. 

10 : 21:56 12 

MS. PEEBLES: Objection. 

10 : 21:56 13 

A. I don't understand your question. 

10 : 21:58 14 

THE COURT: Hold on, Judge. 

10 : 22:00 15 

Q. Well, you said that -- 

10 : 22:01 16 

THE COURT: Hold on. What's your objection? 

10 : 22:04 17 

MS. PEEBLES: Relevance. 

10 : 22:04 18 

THE COURT: Yeah. Where are we going, Mr. 

19 

Moody? 

20 

MR. MOODY: Well, Judge -- 

10 : 22:07 21 

THE COURT: It seems very clear being the 

10 : 22:09 22 

trier or decider of fact here the witness forgot. 

10 : 22:14 23 

Q. You also mentioned the name that you had never 

10 : 22:27 24 

heard, the name Michael Bohrer, is that accurate? 

10 : 22:30 25 

A. Correct. 
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10 : 22:31 1 

Q. In reviewing anything in these materials, has the 

10 : 22:34 2 

name Michael Bohrer come up to you at all prior to getting 

10 : 22:39 3 

ready for this hearing? 

10 : 22:41 4 

A. Prior to getting ready for the hearing? 

10 : 22:43 5 

Q. Yes. 

10 : 22:43 6 

A. No. 

10 : 22:44 7 

Q. Now you had did you not copies of Herb Yerdon's 

10 : 22:50 8 

reports as part of the discovery did you not? 

10 : 22:55 9 

A. I may have. I have no present recollection of it. 

10 : 25:11 10 

(People's Exhibit PP-1 was marked for 

11 

identification). 

12 

(People's Exhibit PP-2 was marked for 

13 

identification). 

14 

(People's Exhibit PP-3 was marked for 

10 : 25:46 15 

identification). 

10 : 25:46 16 

Q. Judge, I want to show you three stacks of documents 

10 : 25:49 17 

that have been marked as PP-1, PP-2 and PP-3. You can pull 

10 : 25:54 18 

them out of the folders, the bags that they're in if you 

10 : 25:57 19 

need to review them, but I ask if you recognize ever 

10 : 26:00 20 

receiving those documents. 

10 : 26:08 21 

A. I may have. I don't honestly recall presently. 

10 : 26:11 22 

Q. Well, these -- so if -- you had no recollection then 

10 : 26:21 23 

of whether or not those -- any of those documents refer to 

10 : 26:25 24 

Michael Bohrer and an interview with Michael Bohrer. 

10 : 26:29 25 

A. Not without seeing the particular lead sheet. 
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Q. Now, you mentioned that you had clearly seen prior 
to trial exhibit, or excuse me, lead sheet thirteen 
forty-three which is the Leland Neadle lead sheet. 

A. Yes. 

Q. And you're aware that the leads were numbered. 

A. Apparently they were. 

Q. So would it be fair to say that you had all the lead 
sheets then prior to thirteen forty-three? 

A. I don't know. 

Q. Did you ever take any steps to put them in order to 
see if you had them prior to trial? 

A. You mean did I ever run one-thousand three-hundred 
and forty-three lead sheets numerically? 

Q. Just to put them in order, in some kind of order to 
make sure that you had them? 

A. Would have put them in some kind of an order but not 
that order. 

Q. Not sequentially? 

A. Right. 

THE COURT: Mr. Moody, where are you going 
with this? 

MR. MOODY: Well, Judge, there are a number of 
leads that refer to Michael Bohrer. 

THE COURT: Okay. 

MR. MOODY: And if he doesn't -- I mean I 
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10 : 27:37 1 

10 : 27:39 2 

10 : 27:42 3 

10 : 27:45 4 

10 : 27:48 5 

10 : 27:49 6 

10 : 27:51 7 

10 : 27:52 8 

10 : 27:53 9 

10 : 27:55 10 
10 : 27:58 11 
10 : 27:58 12 
10 : 27:59 13 

10 : 28:00 14 
10 : 28:03 15 
10 : 28:04 16 
10 : 28:07 17 
10 : 28:08 18 
10 : 28:10 19 

10 : 28:13 20 
10 : 28:15 21 
10 : 28:18 22 
10 : 28:18 23 

10 : 28:19 24 
10 : 28:20 25 


guess part of my point is that in his affidavit he says 
that he never saw a number of documents which are the 
Brady issue here. He's never reviewed the file so his 
memory is -- is rather important to what he did or 
didn't remember. 

MS. PEEBLES: There is no Brady issue 
concerning Michael Bohrer. 

THE COURT: Right. 

MR. MOODY: But there is a Brady issue 
concerning the Cl. He says he never saw the Cl 
reports. 

THE COURT: Correct. 

MR. MOODY: Of the nine -- 

THE COURT: So -- so you have -- so far you 
have not mentioned the Cl report. 

MR. MOODY: We're going to get to them. 

THE COURT: Can you get to them quickly? 

MR. MOODY: My point being that of the nine 
things that he says he saw or had never seen in his 
initial affidavit, at least four of them he quite 
clearly should have seen or had seen but he has no 
recollection of them. 

MS. PEEBLES: Objection to that 
characterization. 

THE COURT: I will sustain that. Get to the 
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10 : 28:23 1 

Cl issue would you please because I can't -- I can't 

10 : 28:28 2 

imagine your -- that it would have been his -- the 

10 : 28:31 3 

witness's responsibility to go speak to Mr. Bohrer. He 

10 : 28:35 4 

wouldn't have done the investigation, correct? 

10 : 28:37 5 

MR. MOODY: No, no, but he said he never heard 

10 : 28:39 6 

of him in his affidavit. 

10 : 28:41 7 

THE COURT: It's a twenty-year situation. I 

10 : 28:43 8 

forget what day of the week it is half of the time. 

10 : 28:45 9 

Move on to the Cl issue please. 

10 : 28:53 10 

Q. With regard to the three reports that have been 

10 : 29:11 11 

admitted as Exhibits 8 , 9, and 10, those are all dated in 

10 : 29:22 12 

December of -- excuse me, December eighth or ninth of 

10 : 29:26 13 

ninety-four, is that accurate? 

10 : 29:30 14 

A. Yes. 

10 : 29:30 15 

Q. And that would be either the day of or the day after 

10 : 29:35 16 

the court appearance where all of that information -- 

10 : 29:38 17 

excuse me, where Roy Lortie's report and -- and the status 

10 : 29:44 18 

of Heidi Allen as to whether or not she was a confidential 

10 : 29:47 19 

informant was discussed, is that accurate? 

10 : 29:50 20 

A. Yes. 

10 : 29:50 21 

Q. And in -- and that is also before you received the 

10 : 29:57 22 

five boxes of discovery, is that correct? 

10 : 29:59 23 

A. Yes. 

10 : 29:59 24 

Q. And it would also then be before you -- excuse me, 

10 : 30:03 25 

to your knowledge, Judge Walsh received the five boxes of 
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discovery. 

A. Yes. 

Q. Now, in the course of going up, excuse me, in the 
course of the discovery, it's your recollection that you 
never went to view documents or items in the District 
Attorney's Office or the Sheriff's Department, is that 
accurate? 

A. I don't recall doing it. 

Q. Okay, if I were to show you a memo from Investigator 
Whipple, or excuse me, from DA Dodd to Investigator Whipple 
and then Investigator Whipple's notes of you coming up on 
March twenty-first of 1995 to view among other things a 
tape of an interview with Robert Baldasaro, would that 
refresh your recollection? 

A. I don't believe it would. 

Q. Did you ever go to the District Attorney's Office or 

the Sheriff's Department and review Robert Baldasaro's 
tapes? 

A. Not that I recall. 

Q. Now, in the course of the -- the discovery process, 
you were still getting documents up to and including 
immediately before trial and during trial, is that 
accurate? 

A. I believe that is. 

Q. Okay, and in fact on May twenty-fifth you received 
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10 : 31:49 1 

the Huntley hearing transcripts of several witnesses who 

10 : 31:54 2 

had testified at the Huntley hearing including Mr. 

10 : 31:59 3 

Baldasaro and Mr. Mac Donald, is that accurate? 

10 : 32:01 4 

A. I may have. 

10 : 32:02 5 

Q. If I were to show you a letter from -- from Mr. Dodd 

10 : 32:05 6 

would that refresh your recollection? 

10 : 32:06 7 

A. I'll take a look at the letter. 

10 : 32:34 8 

(People's Exhibit QQ was marked for 

10 : 32:37 9 

identification). 

10 : 32:37 10 

Q. (Handing). 

10 : 32:45 11 

(Whereupon, there was a pause in the 

10 : 32:48 12 

proceeding.) 

10 : 32:48 13 

A. Okay. 

10 : 32:50 14 

Q. And does that refresh your recollection as to 

10 : 32:53 15 

when -- as to whether or not you received those documents 

10 : 32:56 16 

on -- on or about May twenty-fifth? 

10 : 32:58 17 

A. I'm assuming it's accurate. I don't really recall 

10 : 33:00 18 

exactly what the date was. 

10 : 33:02 19 

Q. So you were still getting documents as the trial -- 

10 : 33:07 20 

because the trial started on May eighteenth, or excuse me, 

10 : 33:16 21 

on May twenty-second with jury selection, is that accurate? 

10 : 33:18 22 

A. That sounds right. 

10 : 33:19 23 

Q. So you were still getting documents and discovery. 

10 : 33:22 24 

You were also getting notes from Mr. Dodd that he -- when 

10 : 33:26 25 

he would have conversations with witnesses getting them 
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10 : 33:28 1 

ready for trial during the time that the jury was either 

10 : 33:32 2 

being selected or the trial was going on, is that accurate? 

10 : 33:34 3 

A. I don't know. He may have. 

10 : 33:37 4 

(People's Exhibit RR was marked for 

10 : 33:48 5 

identification). 

10 : 34:11 6 

Q. Showing you Exhibit RR and ask you if you recognize 

10 : 34:16 7 

that document or documents actually. 

10 : 34:20 8 

(Whereupon, there was a pause in the 

10 : 34:21 9 

proceeding). 

10 : 34:21 10 

A. All right. 

10 : 34:26 11 

Q. Do you recollect receiving any of those documents on 

10 : 34:29 12 

or about I believe the date on that is June sixth is it 

10 : 34:32 13 

not? 

10 : 34:33 14 

A. The date on this is May thirtieth. 

10 : 34:35 15 

Q. Or excuse me, May thirtieth. 

10 : 34:38 16 

A. I have no present recollection of it. 

10 : 34:40 17 

THE COURT: Mr. Moody, you have established 

10 : 34:42 18 

that the discovery process has continued from day one 

10 : 34:46 19 

through the trial. Fantastic. Get to the Cl issue if 

10 : 34:51 20 

you are going to because does that contain Cl issue 

10 : 34:55 21 

information? 

10 : 34:55 22 

MR. MOODY: Well -- 

10 : 34:57 23 

THE COURT: Because that's -- that's the basis 

10 : 34:59 24 

of this, okay? Not whether the DA's Office continued 

10 : 35:02 25 

their obligation under discovery, that's not what's 
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being alleged, it's being alleged they didn't do one 
issue under discovery. Good job for the DA's Office. 
They continued discovery. I understand that. Thank 
you. Get to the Cl stuff. 

(Whereupon, there was a pause in the 
proceeding.) 

(People's Exhibit SS was marked for 
identification). 

Q. Showing you Exhibit SS and attached documents, do 
you have any recollection of receiving any of those 
documents? 

A. Not presently. 

MS. PEEBLES: Can I see the exhibit please? 

MR. MOODY: Sure. 

THE COURT: Is the question receiving or 
seeing, Mr. Moody? 

MR. MOODY: Well, receiving and seeing. 

(Whereupon, there was a pause in the 

proceeding.) 

MS. PEEBLES: What are you referencing 
specifically, Mr. Moody? 

MR. MOODY: Specifically in this -- in the 
attachments with this June six letter. 

THE COURT: June sixth of ninety-five? 

MR. MOODY: Yes. June sixth of ninety-five is 
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a copy of Defendant's Exhibit L is it not? 

THE WITNESS: Yes. 

MS. PEEBLES: Judge, I'm going to object. 
That's not referenced in the -- in the cover letter. 
It's a stack of documents along with a cover letter 
attached, and it appears that Mr. Moody is acting as 
though that report was in with that cover letter, and 
it's not referenced in the cover letter. I believe 
it's misleading, and I've never seen that cover letter, 
and again, it doesn't -- it does not reference that 
Kleist report. The cover letter we received from the 
District Attorney's Office in response to our papers 
had a generic cover letter stating that it was turned 
over to Mr. Fahey on May sixteenth before the start of 
the trial. Now it appears that Mr. Moody has lobbed it 
in with numerous reports and another cover letter that 
makes specific reference to documents but not the 
Kleist report. 

THE COURT: I'm going to allow it in but it's 
a weight issue in terms of whether or not it was 
clearly referenced because Exhibit S seems to be quite 
voluminous, is that a fair statement? 

MR. MOODY: Yes, and when Mr. Dodd testifies, 
he will testify about this exhibit. 

THE COURT: Assuming Mr. Dodd testifying too. 
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MR. MOODY: Yes. At this point I'm not 
offering it other than to say -- 

Q. And so you could just take Exhibit L and that 
portion of SS, that is the photocopy that has the two 
stamps on it, one dated May seventeenth with -- May 
sixteenth or seventeenth with the DA's Office and then May 
twenty-third with the Sheriff's Department, is that 
accurate? 

A. It has that stamp on it. 

Q. Now, when you testified that you had never seen 
Exhibit 11-A -- 

A. Yep. 

Q. -- that document is the one that only has the one 

stamp. Now when you say you never saw it, do you not have 
a recollection of getting it or are you sure that you never 
got it? 

A. If I had received this six months after I requested 
it, in the middle of trial, when my defense was already 
prepared, I would have raised holy hell about it. There 
would have been sanctions. 

Q. Now, with regard to the three reports, ten, nine and 
eight, that you have in front of you, you testified on 
direct that you were aware of the information in Exhibit 
10, is that accurate? 

A. Yes. 
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10 : 43:46 1 

Q. And that was the information regarding whether or 

10 : 43:52 2 

not Ms. Allen was in fact a confidential informant, is that 

10 : 43:56 3 

accurate? 

10 : 43:57 4 

A. In part. 

10 : 43:58 5 

Q. All of those documents refer to a -- the card being 

10 : 44:06 6 

dropped in 1991 or 1992, is that accurate? 

10 : 44:20 7 

A. No. 

10 : 44:21 8 

Q. Which one does not? 

10 : 44:23 9 

A. Ten. 

10 : 44:24 10 

Q. Pardon? 

10 : 44:24 11 

A. Ten. 

10 : 44:25 12 

Q. And that is Investigator Anderson's report? 

10 : 44:27 13 

A. Correct. 

10 : 44:27 14 

Q. Investigator Anderson says though that I believe he 

10 : 44:30 15 

talked to her in 1991 or 1992, is that accurate? 

10 : 44:34 16 

A. That's exactly what he says. 

10 : 44:35 17 

Q. So there is no -- there's nothing in those documents 

10 : 44:40 18 

that is anywhere close to two years, within two years of 

10 : 44:47 19 

Heidi Allen's disappearance, is that accurate? 

10 : 44:50 20 

A. I don't understand your question. 

10 : 44:51 21 

Q. Well, there's no information -- the information 

10 : 44:54 22 

about her being a Cl is at least two years old according to 

10 : 44:58 23 

that, is that accurate, in 1994? 

10 : 45:00 24 

A. Yeah, that would seem accurate. 

10 : 45:03 25 

Q. So there's no indication in any of those reports 
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10 : 45:09 1 

that she was in any way a Cl in 1994 or 1993, is that 

10 : 45:17 2 

accurate? 

10 : 45:18 3 

A. It doesn't say that, no. 

10 : 45:20 4 

Q. And the card being dropped in 1992 would have been 

10 : 45:27 5 

at least two years before she disappeared, is that 

10 : 45:29 6 

accurate? 

10 : 45:30 7 

A. It may be. 

10 : 45:37 8 

Q. Now, with regard to -- do you remember, if I can, do 

10 : 46:13 9 

you remember speaking with a newspaper reporter and the 

10 : 46:18 10 

story being -- and a story about you and Donald Dodd being 

10 : 46:21 11 

done in June of 1995? 

10 : 46:25 12 

A. I -- I have read the story. 

10 : 46:27 13 

Q. Okay, so -- 

10 : 46:31 14 

MR. MOODY: Has this been received? I can't 

10 : 46:33 15 

remember. 

10 : 46:33 16 

MS. PEEBLES: Let me see. 

10 : 46:36 17 

MR. MOODY: The June story. 

10 : 46:38 18 

MS. PEEBLES: No, this was not. 

10 : 47:05 19 

(People's Exhibit TT was marked for 

10 : 47:07 20 

identification). 

10 : 47:07 21 

Q. Showing Exhibit TT, this is the article that you 

10 : 47:11 22 

referenced that you're aware of? 

10 : 47:12 23 

A. Yes. 

10 : 47:12 24 

Q. And there was a description in there of your office 

10 : 47:17 25 

at the time the trial was going on, is that accurate? 
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10 : 47:21 1 

THE COURT: Can I have the date? 

10 : 47:22 2 

A. You mean is -- is this -- is the description 

10 : 47:26 3 

accurate? 

10 : 47:26 4 

Q. Well, we'll get to the description. This is June 

10 : 47:31 5 

nineteenth of ninety-five. Does the story itself talk 

10 : 47:36 6 

about the condition of your office? 

10 : 47:39 7 

A. What page am I on, Mr. Moody? 

10 : 47:47 8 

Q. Should be right on the front, the first page, I 

10 : 47:50 9 

believe it's the first two or three paragraphs. 

10 : 47:53 10 

A. Yes, there is a description. 

10 : 47:58 11 

Q. And it says in there that there are -- it describes 

10 : 48:02 12 

your office in a particular way. Would that -- that 

10 : 48:05 13 

description, would that be an accurate description of how 

10 : 48:08 14 

your office was at the time? 

10 : 48:09 15 

A. I'd say that's in the eye of the beholder. It also 

10 : 48:13 16 

says I'm vaguely rumpled and I don't ever recall being 

10 : 48:17 17 

vaguely rumpled. 

10 : 48:18 18 

Q. Okay, well, the description -- would you -- would 

10 : 48:24 19 

you say that your office was organized at the time? 

10 : 48:28 20 

A. I'm sorry, I didn't hear your question. 

10 : 48:31 21 

Q. At the time the trial was going on or -- would you 

10 : 48:34 22 

say that your office was organized? 

10 : 48:37 23 

A. In an unorthodox way. 

10 : 48:40 24 

Q. And did you -- and with regard to the -- to what the 

10 : 48:44 25 

reporter described as a mess, did you -- did you respond 
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10 : 48:47 1 

that it wasn't always this bad but it's not much better? 

10 : 48:50 2 

Do you remember saying that? 

10 : 48:51 3 

A. I might have. It was pretty -- pretty jocularly. 

10 : 48:55 4 

Q. With regard to the organization of your file, do you 

10 : 48:58 5 

remember an incident where Judge Walsh came to your house 

10 : 49:01 6 

for the two of you to sit down and discuss the file and you 

10 : 49:03 7 

went up to your attic? 

10 : 49:05 8 

A. The office I had in the third floor. 

10 : 49:07 9 

Q. Yes. 

10 : 49:07 10 

A. Yes. 

10 : 49:08 11 

Q. And do you remember what Judge Walsh's reaction was 

10 : 49:12 12 

when he got up to your attic and you -- 

10 : 49:15 13 

MS. PEEBLES: Objection, Your Honor. 

10 : 49:16 14 

THE COURT: What is -- what's the relevance of 

10 : 49:19 15 

Judge Walsh's -- 

10 : 49:20 16 

MR. MOODY: Well, Judge, I believe Judge Walsh 

10 : 49:22 17 

will testify that he went over to the house and he will 

10 : 49:24 18 

describe what he saw when he got over there and how the 

10 : 49:27 19 

file was organized. 

10 : 49:28 20 

THE COURT: Okay, Judge Walsh is not Judge 

10 : 49:31 21 

Fahey. They may organize differently, correct? 

10 : 49:34 22 

MR. MOODY: Pardon? 

10 : 49:37 23 

THE COURT: They may organize differently. 

10 : 49:37 24 

MR. MOODY: But they were at Judge Fahey's 

10 : 49:38 25 

house and it was Judge Fahey's file they were going to 
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10 : 49:42 1 

work from. 

10 : 49:42 2 

THE WITNESS: Judge Walsh is a neat freak. 

10 : 49:45 3 

THE COURT: Hold on, Judge. I'll allow the 

10 : 49:45 4 

question because this is all open to interpretation. 

10 : 49:48 5 

Q. Did Judge Walsh have a reaction when he got there? 

10 : 49:51 6 

A. He may have. I don't recall. It wouldn't surprise 

10 : 49:53 7 

me if he did. 

10 : 49:55 8 

Q. You don't remember him declaring that he couldn't 

10 : 49:58 9 

work from that file because it was unorganized? 

10 : 50:02 10 

A. He probably couldn't. He's very different than I am 

10 : 50:04 11 

in terms of his organizations. 

10 : 50:06 12 

Q. How did you organize the file? 

10 : 50:09 13 

A. Into folders concerning in which I included what was 

10 : 50:15 14 

relevant to the particular subject matter. 

10 : 50:19 15 

Q. Now, you mentioned on direct that you had requested 

10 : 50:26 16 

in December, on December eighth, that the file of Heidi 

10 : 50:33 17 

Allen's confidential informant be disclosed. Do you 

10 : 50:37 18 

remember testifying about that? 

10 : 50:38 19 

A. Yes. 

10 : 50:38 20 

Q. And you testified that you were never provided with 

10 : 50:43 21 

the file, is that correct? 

10 : 50:44 22 

A. Yes. 

10 : 50:45 23 

Q. When you -- when you -- when you discovered that 

10 : 50:51 24 

Heidi Allen had a diary prior to sentencing, did you 

10 : 50:58 25 

reference the confidential informant file again? 
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10:51:01 1 A. No . 

10 : 51:03 2 Q. Did you ever send any kind of followup request not 

io:5i:08 3 having -- since you never got the file, any kind of written 

io:5i:i3 4 request? 

io:5i:i4 5 A. We were told she wasn't used as an informant, so no, 

io:5i:i9 6 I didn't. 

10 : 51:19 7 Q. Okay, wasn't used as an informant. Is that 

10 : 51:21 8 different than being an informant? 

io:5i:24 9 A. They interviewed her and she had no useful 

io:5i:27 10 information and therefore they didn't use her as an 

10 : 51:29 11 informant. That's what we were advised. 

io:5i:3i 12 Q. Okay, but you were requesting the file such as it 

io:5i:35 13 was back on December eighth. My question is did you ever 

io:5i:38 14 follow up to find out if there was a file either by writing 

io:5i:4i 15 or after you discovered the -- the -- 

io:5i:45 16 A. Not once it was represented to us that she wasn't an 

io:5i:48 17 informant. 

io:5i:49 18 Q. Now, you -- you discovered at some point that during 

io:5i:55 19 Richard's trial there had been some questioning of Brett 

10:52:02 20 Law, maybe some other people, regarding the contents of 

10:52:06 21 the -- of the diary, is that accurate? 

10 : 52:09 22 A. I -- I was -- I'm informed -- I was informed, I was 

10:52:12 23 not -- I was not at Richard's trial, that Richard's jury 

io:52:i6 24 was informed that there was no mention of either of the 

10:52:21 25 Thibodeaus in Heidi Allen's diary, diaries, 1993 and 1994. 
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10 : 52:27 1 

Q. And how were you informed about that? 

10 : 52:29 2 

A. Judge Walsh. 

10 : 52:31 3 

Q. Did Judge Walsh also tell you that he had 

10 : 52:34 4 

cross-examined investigator, or excuse me, he wasn't an 

10 : 52:37 5 

investigator at the time, but Deputy VanPatten about the Cl 

10 : 52:40 6 

card? 

10 : 52:41 7 

A. He -- he did not tell me that. 

10 : 52:43 8 

Q. Now with regards to Exhibit 8, 9 and 10, you have 

10 : 53:02 9 

never made a search of the file on your own to determine 

10 : 53:04 10 

whether those documents are in there, is that accurate? 

10 : 53:07 11 

A. That's accurate. I don't have my file. 

10 : 53:56 12 

MR. MOODY: I have no further questions, 

10 : 53:58 13 

Judge. 

10 : 53:58 14 

MS. PEEBLES: Just a couple followup 

10 : 54:01 15 

questions. 

10 : 54:01 16 

THE COURT: Sure. Those were not moved in, 

10 : 54:29 17 

Mr. Moody? 

10 : 54:31 18 

MR. MOODY: I think these were all actually 

10 : 54:31 19 

moved in. The two affidavits. 

10 : 54:34 20 

THE COURT: Court's exhibit. 

21 

REDIRECT EXAMINATION 

10 : 54:44 22 

BY MS. PEEBLES: 

10 : 54:44 23 

Q. Good morning, Judge. 

10 : 54:47 24 

A. Good morning. 

10 : 54:47 25 

Q. Just a quick followup, just so we're clear, there's 
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10 : 54:48 1 

no question that you were aware of Roy Lortie's report. 

10 : 54:51 2 

A. Yes. 

10 : 54:52 3 

Q. And in fact, that's the reason you specifically 

10 : 54:55 4 

requested whatever file they were referencing concerning 

10 : 54:59 5 

Heidi Allen. 

10 : 55:00 6 

A. Yes. 

10 : 55:01 7 

Q. Now, were you ever provided any type of lead sheet 

10 : 55:07 8 

suggesting that Heidi Allen was an informant? 

10 : 55:10 9 

A. No, not that I recall. 

10 : 55:14 10 

Q. And I think you mentioned what would you have done 

10 : 55:24 11 

had you received information concerning Heidi Allen's 

10 : 55:27 12 

status as an informant during the course of Gary 

10 : 55:31 13 

Thibodeau's trial. 

10 : 55:32 14 

A. I would have again used it to demonstrate that -- 

10 : 55:45 15 

the fact that information had been disclosed would have led 

10 : 55:50 16 

others to -- could have led others to do harm to her. 

10 : 55:56 17 

There was no -- I had been provided nothing to suggest 

10 : 56:01 18 

there was any link between Heidi Allen and Gary Thibodeau 

10 : 56:04 19 

or Richard Thibodeau, so certainly the fact that her -- her 

10 : 56:09 20 

identification, whatever you call it, had been dropped and 

10 : 56:13 21 

disclosed, would clearly have provided others with a motive 

10 : 56:19 22 

to harm her. 

10 : 56:19 23 

Q. And what would you have done had you received that 

10 : 56:23 24 

during the middle of Gary Thibodeau's trial? Would you 

10 : 56:27 25 

have asked for a postponement? 
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10 : 56:28 1 

A. I would have asked for -- probably would have asked 

10 : 56:30 2 

for a mistrial. 

10 : 56:34 3 

MS. PEEBLES: No further questions. 

10 : 56:45 4 

MR. MOODY: Nothing further. 

10 : 56:46 5 

THE COURT: Judge, you can step down. Thank 

10 : 56:47 6 

you very much. 

10 : 56:50 7 

MR. OAKES: Excuse me. 

10 : 56:51 8 

THE COURT: Hold on. 

10 : 56:53 9 

THE WITNESS: Hope springs eternal. 

10 : 57:05 10 

(Whereupon, there was a pause in the 

10 : 57:19 11 

proceeding.) 

10 : 57:19 12 

MR. MOODY: Nothing further. 

10 : 57:20 13 

THE WITNESS: Thank you. 

10 : 57:21 14 

THE COURT: Thank you. Drive safely. 

10 : 57:24 15 

THE WITNESS: Thanks. 

10 : 57:25 16 

THE COURT: Ms. Peebles, your next witness? 

10 : 57:28 17 

MS. PEEBLES: The defense will call William 

10 : 57:31 18 

Pierce. 

10 : 58:12 19 

THE CLERK: Stand up here. Raise your right 

10 : 58:16 20 

hand, put your left hand on the Bible. 

10 : 58:18 21 

WILLIAM PIERCE, Called as a witness, having 

10 : 58:19 22 

been duly sworn, was examined and testified as follows: 

10 : 58:19 23 

THE CLERK: Please state your name for the 

10 : 58:28 24 

record. 

10 : 58:28 25 

THE WITNESS: William F. Pierce. 
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10 : 58:30 1 

THE CLERK: Spell your last name. 

10 : 58:32 2 

THE WITNESS: P-I-E-R-C-E. 

10 : 58:34 3 

THE CLERK: Have a seat please. 

10 : 58:36 4 

THE WITNESS: Thank you. 

10 : 58:36 5 

THE COURT: Mr. Pierce. 

10 : 58:37 6 

THE WITNESS: Yes. 

10 : 58:38 7 

THE COURT: Have a seat please. Before we 

10 : 58:40 8 

start, I'm going to ask you whether or not you consent 

10 : 58:43 9 

to having your testimony audio and video taped. 

10 : 58:46 10 

THE WITNESS: No, I don't. 

10 : 58:47 11 

THE COURT: You don't want it? 

10 : 58:48 12 

THE WITNESS: No. 

10 : 58:49 13 

THE COURT: You do not want to be video taped. 

10 : 58:51 14 

THE WITNESS: I really don't care. It doesn't 

10 : 58:53 15 

matter one way or the other. 

10 : 58:54 16 

THE COURT: I need a yes or a no. Either you 

10 : 58:57 17 

want it or not. I need a consent. If you don't want 

10 : 58:59 18 

it, it's not a big deal. 

10 : 59:00 19 

THE WITNESS: I don't -- I don't like to have 

10 : 59:03 20 

my face put forward to the public. 

10 : 59:05 21 

THE COURT: I can take that as a non-consent. 

10 : 59:08 22 

THE WITNESS: Okay, because there's 

10 : 59:09 23 

extenuating circumstances. 

10 : 59:11 24 

THE COURT: Okay. 

25 
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10 : 59:13 1 

BY MS. PEEBLES: 

10 : 59:14 2 

Q. Mr. Pierce, how old you? 

10 : 59:15 3 

A. I'm seventy-nine. 

10 : 59:16 4 

Q. And do you live in Oswego County? 

10 : 59:20 5 

A. Yes, I do. 

10 : 59:20 6 

Q. How long have you lived in the area, in Oswego 

10 : 59:23 7 

County? 

10 : 59:23 8 

A. Welt, except for my military time, my entire life. 

10 : 59:29 9 

Q. Okay, are you currently working? 

10 : 59:37 10 

A. No, I'm retired. 

10 : 59:39 11 

Q. Where are you retired from? 

10 : 59:40 12 

A. Armstrong World Industries. 

10 : 59:43 13 

Q. And how long had you worked at Armstrong? 

10 : 59:46 14 

A. Around forty-three years. 

10 : 59:51 15 

Q. During your employment with Armstrong, did you hold 

10 : 59:55 16 

any positions in your union? 

10 : 59:56 17 

A. I was an officer my local for about ten years. 

10 : 59:59 18 

Q. After you retired from Armstrong, did you work 

11 : 00:03 19 

anyplace else? 

11 : 00:04 20 

A. Yes. I worked for Golden Sun for a year, school 

11 : 00:10 21 

bus, and then I went to Liverpool and drove school for 

11 : 00:16 22 

Liverpool district school. 

11 : 00:18 23 

Q. And how many years did you do that? 

11 : 00:20 24 

A. Well, it was around -- it was 2000, and 2006 I 

11 : 00:28 25 

stopped driving. 
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Q. Now, having lived in this Oswego County area your 
entire life aside from your military service, are you 
familiar with the intersection of 104 and 104B? 

A. Very well, yes. 

Q. And throughout the past twenty years, how often do 
you drive through that intersection? 

A. Well, the last ten years I haven't been going up 
there only once in a great while, but before that, it was 
about -- during the summertime it was about every weekend. 

Q. And why would you -- what -- what would lead you to 
have to go through that intersection, why would you be 
driving through that intersection? 

A. I had a camper up at Brennan's Beach. 

Q. Now I'm going to ask you some questions about Easter 
morning on April third of 1994. Did you drive by the 
convenience store at the intersection of 104 and 104B that 
morning? 

A. Yes, I did. 

Q. Where were you driving to? 

A. I was driving to Brennan Beach to check on my 
trailer. 

Q. Was anyone driving with you at the time? 

A. I was alone. 

Q. Do you recall what time it was? 

A. Not particularly, but it was any time from 
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seven-thirty to ten. I'm not positive exact time. 

Q. When you were near that intersection, what did you 
see? 

A. Well, I was stopped in a line of traffic, and I was 
waiting for cars -- well, I was waiting for traffic, and I 
looked to the left, and there was this white van with a lot 
of rust on the side of it, and there was a man in the 
driver's seat and a woman standing next to the driver on 
the outside of the van, and the -- I surmised they were 
arguing because she turned and walked to the front of the 
van and towards the gas pumps. 

Q. And what did you see after you saw her walk in front 
of the van? 

A. Well, the driver got out of the car, got out of the 
van, come around to the front of the van and come up behind 
the girl, or the woman, and he hit her behind the right ear 
on the base of her neck, her base of her skull, with his 
fist, and she folded his -- just like a rag doll. 

Q. And what did you see after you saw him hit her in 
that manner? 

A. Well, he -- he reached -- he grabbed her before she 
hit the ground, and she started -- they started forward, 
and there was a -- there was a -- somebody in the passenger 
seat that opened the door on the back van, on the -- on the 
side of the -- the left side of the van, the passenger side 
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of the van, and when they -- when -- that's when he -- he 
hit her, grabbed her, and they started towards the back of 
the van, and that's -- I started to go in traffic. 

Q. All right, now, did you stop? 

A. No, I -- I did not stop, no. 

Q. When is the first time you contacted law enforcement 
about what you saw? 

A. This July. 

Q. And why was that? 

A. I didn't want the notoriety. 

Q. Okay, but why did you -- why did you go in July? 

A. Because of an article that the sheriff had, and he 

spent thirty-nine years or so in police enforcement, and he 
said the -- one of the things that bothered him was the 
case with Heidi Allen. 

Q. Okay. 

A. And at that time I did believe that Thibodeau was 
the man that did it and -- 'cause I drew a beard on him, 
and he looked close enough, and I figured the sheriffs knew 
more than I did and that it was close enough for me to say 
you really can't say he didn't or he did. 

Q. So why did you decide in July to reach out to who, 
the sheriff? 

A. Yes, because of that -- his -- the statement in the 
Palladium Times. 
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11 : 05:17 1 

Q. Did you think you were helping the Sheriff's 

11 : 05:20 2 

Department? 

11 : 05:20 3 

A. I was in the belief that -- 

11 : 05:22 4 

MR. OAKES: Objection. 

11 : 05:22 5 

A. -- I might be able to let a law enforcement officer 

11 : 05:26 6 

that had spent all this time in the service to the public 

11 : 05:32 7 

to finally be relaxed and say okay, I know now. 

11 : 05:40 8 

Q. Mr. Pierce, I'm going to hand you what's been marked 

11 : 05:42 9 

as Defense Exhibit 132 and ask if you can take a look at 

11 : 05:55 10 

that, what's depicted on Defense Exhibit 132. 

11 : 06:06 11 

A. What was the question? 

11 : 06:07 12 

Q. Is that the van you saw the morning you drove by the 

11 : 06:11 13 

D&W? 

11 : 06:11 14 

A. No, it was not. 

11 : 06:15 15 

Q. Mr. Pierce, now I'm going to hand you what's been 

11 : 06:37 16 

marked as Defense Exhibit 138. 

11 : 06:40 17 

THE COURT: 138? 

11 : 06:41 18 

Q. 138, and ask if you can take a look at that 

11 : 06:45 19 

photograph, and who is depicted in that photograph? 

11 : 06:48 20 

A. Mr. Steen. 

11 : 06:50 21 

Q. Do you recognize Mr. Steen as the man you saw the 

11 : 06:54 22 

morning you drove by the D&W? 

11 : 06:56 23 

MR. OAKES: Objection, Your Honor, leading. 

11 : 06:58 24 

THE COURT: I'll allow it. You have the right 

11 : 07:01 25 

to cross-examine him. Answer the question. 
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THE WITNESS: Answer it? 

THE COURT: Sure. 

THE WITNESS: Yes, it is. 

Q. Now, at some point you were shown a photo array by 
investigators. Do you recall when that was? 

A. Yes. Detective Pietroski. 

Q. And when was that, sir, if you remember? 

A. That was in July -- or wait a minute now. It was 
after I saw Steen's picture in the paper. 

Q. Do you recall roughly when that would have been? 

A. About ten, twelve days after I had gone and signed 
that statement to -- for Pietroski. 

Q. Now, were you able to identify Mr. Steen in that 
photo array? 

A. No. 

Q. And why not? 

A. Well, for one thing I've never -- I never -- I 
didn't -- I don't know the man, I never saw him in my life 
before except for this one picture that's embedded in my 
mind, and I wouldn't recognize him if he walked past me 
right here. 

Q. Did the photo array -- 

A. Without a beard. 

Q. The photo array that you were shown by Investigator 
Pietroski depict Mr. Steen with any facial hair? 
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11 : 08:33 1 

A. No, it did not. 

11 : 08:35 2 

Q. And when was it you were able to identify the man 

11 : 08:41 3 

you saw as Mr. Steen in the parking lot that morning? 

11 : 08:45 4 

A. When was it that I could identify him? 

11 : 08:48 5 

Q. Yes. 

11 : 08:49 6 

A. When the Post-Standard had published three photos of 

11 : 08:56 7 

men, and plus some other photos of a couple girls and 

11 : 09:00 8 

stuff, but they had three photos, and Steen was one of 

11 : 09:05 9 

these photos, in this photo, and right then and there I 

11 : 09:10 10 

knew that if I'm allowed to say it, Thibodeau was not the 

11 : 09:15 11 

man that did it. 

11 : 09:18 12 

THE COURT: I'm going to strike the part he 

11 : 09:20 13 

did not do it. 

11 : 09:20 14 

THE WITNESS: Pardon? 

11 : 09:22 15 

THE COURT: Nothing, just for me. 

11 : 09:23 16 

MS. PEEBLES: No further questions. Thank 

11 : 09:25 17 

you, Mr. Pierce. 

11 : 09:26 18 

THE WITNESS: Okay. 

11 : 09:51 19 

CROSS-EXAMINATION 

11 : 09:57 20 

BY MR. OAKES: 

11 : 09:58 21 

Q. Good morning, Mr. Pierce. 

11 : 10:02 22 

A. Good morning. 

11 : 10:04 23 

MR. OAKES: Your Honor, is there a microphone? 

11 : 10:07 24 

THE COURT: I thought -- have you been using 

11 : 10:09 25 

one? 
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11 : 10:10 1 

MR. MOODY: I -- I haven't been using one. 

11 : 10:12 2 

THE COURT: Sure. 

11 : 10:18 3 

MR. OAKES: Actually can you hear me okay? 

11 : 10:20 4 

THE COURT: I can hear him. Ms. Peebles, can 

11 : 10:23 5 

you hear him? 

11 : 10:24 6 

MS. PEEBLES: I have a hard time hearing Mr. 

11 : 10:26 7 

Oakes. 

11 : 10:26 8 

MR. OAKES: Thank you. 

11 : 11:20 9 

Q. Good morning, Mr. Pierce. Can you hear me okay now? 

11 : 11:22 10 

A. Yes. I could hear you before. 

11 : 11:24 11 

Q. Okay. Mr. Pierce, you were describing to Ms. 

11 : 11:28 12 

Peebles the morning of Easter Sunday of 1994. 

11 : 11:32 13 

A. Yes. 

11 : 11:33 14 

Q. Now you're going up to Brennan's Beach to check on 

11 : 11:38 15 

your camp that morning? 

11 : 11:38 16 

A. Yes. 

11 : 11:38 17 

Q. And what were the weather conditions? 

11 : 11:40 18 

A. Pardon? 

11 : 11:41 19 

Q. What were the weather conditions at that time? 

11 : 11:43 20 

A. The weather conditions were very slippery. There 

11 : 11:47 21 

was about three to six inches of slush, snow had fell that 

11 : 11:52 22 

night, real wet snow, and it was -- hadn't been plowed yet, 

11 : 11:59 23 

all the roads, and where I was sitting in 104 was pretty 

11 : 12:04 24 

slushy. 

11 : 12:05 25 

Q. Okay, so there was snow or slush in the roadway? 
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11 : 12:09 1 

A. Yes, there was. 

11 : 12:10 2 

Q. Okay, and was there snow and slush in the parking 

11 : 12:14 3 

lot in the D&W at that time? 

11 : 12:18 4 

A. Could be. It should be. 

11 : 12:21 5 

Q. Do you have a recollection whether there was snow or 

11 : 12:25 6 

ice or snow or slush in the driveway or parking lot of the 

11 : 12:30 7 

D&W? 

11 : 12:31 8 

A. I have no reason to even consider it. 

11 : 12:34 9 

Q. Okay, but you were looking in that direction and 

11 : 12:37 10 

observing what happened, correct? 

11 : 12:39 11 

A. Yes. 

11 : 12:39 12 

Q. Let me ask you did you have any snow built up on 

11 : 12:43 13 

your car, the windshield or the hood, anything like that? 

11 : 12:46 14 

A. No. 

11 : 12:46 15 

Q. Was there any snow in any of the vehicles that were 

11 : 12:49 16 

in the parking lot, or let me ask you, were there other 

11 : 12:53 17 

vehicles in the parking lot besides the van? 

11 : 12:55 18 

A. There was one other vehicle sitting in the back side 

11 : 13:01 19 

in front of the -- 

11 : 13:02 20 

Q. Close to the store? 

11 : 13:03 21 

A. -- in front of the store. 

11 : 13:05 22 

Q. Okay, do you recall what type of vehicle that was? 

11 : 13:08 23 

A. Pardon? 

11 : 13:08 24 

Q. Do you recall what type of vehicle that was? 

11 : 13:11 25 

A. No, I don't. 


Jennifer Adydan 
Official Court Reporter 



William Pierce - Cross 


982 


11 

: 13 

: 12 

1 

11 

: 13 

: 14 

2 

11 

: 13 

: 15 

3 

11 

: 13 

: 18 

4 

11 

: 13 

: 21 

5 

11 

: 13 

: 28 

6 

11 

: 13 

: 31 

7 

11 : 

: 13 

: 32 

8 

11 : 

: 13 

: 38 

9 

11 : 

: 13 : 

: 45 

10 

11 : 

: 13 : 

: 4 6 

11 

11 : 

: 13 : 

: 52 

12 

11 : 

: 13 : 

: 57 

13 

11 : 

: 13 : 

: 57 

14 

11 : 

: 14 : 

: 03 

15 

11 : 

14 : 

: 11 

16 

11 : 

14 : 

: 16 

17 

11 : 

14 : 

: 17 

18 

11 : 

14 : 

21 

19 

11 : 

14 : 

26 

20 

11 : 

14 : 

28 

21 

11 : 

14 : 

35 

22 

11 : 

14 : 

40 

23 

11 : 

14 : 

43 

24 

11 : 

14 : 

45 

25 


Q. Do you remember the color? 

A. No. 

Q. Do you recall whether it had snow on it or slush? 

A. I don't have any idea. 

Q. Now you said it was sometime between 7:30 a.m. and 
ten a.m. in that morning, correct? 

A. Yep, yes. 

Q. You don't have a specific recollection of the time 
that it occurred though, correct, that it was 7:45 or eight 
a.m., you don't have a specific time? 

A. No. Let's say it was twenty years ago, exact time 
I'd be a little bit foolish to say it was 7:30 or 10:30. 

Q. Okay. 

A. I mean it was between a certain time frame. 

Q. And you were on the roadside, you were on Route 104 
heading east, waiting to make a left-hand turn on to 104B? 

A. That's correct. 

Q. So as you're heading east then, you would have been 
in the -- essentially the south side lane, eastbound lane 
is farthest away from store, correct? 

A. Well, there is a center lane at 104 and 104B. It's 
a center lane to turn left. Cars were going by me on the 
right and cars were going by me on the left and I was 
sitting in a line of traffic. 

Q. And was it actively snowing at the time? 
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Q. Do you remember the color? 

A. No. 

Q. Do you recall whether it had snow on it or slush? 

A. I don't have any idea. 

Q. Now you said it was sometime between 7:30 a.m. and 
ten a.m. in that morning, correct? 

A. Yep, yes. 

Q. You don't have a specific recollection of the time 
that it occurred though, correct, that it was 7:45 or eight 
a.m., you don't have a specific time? 

A. No. Let's say it was twenty years ago, exact time 
I'd be a little bit foolish to say it was 7:30 or 10:30. 

Q. Okay. 

A. I mean it was between a certain time frame. 

Q. And you were on the roadside, you were on Route 104 
heading east, waiting to make a left-hand turn on to 104B? 

A. That's correct. 

Q. So as you're heading east then, you would have been 
in the -- essentially the south side lane, eastbound lane 
is farthest away from store, correct? 

A. Well, there is a center lane at 104 and 104B. It's 
a center lane to turn left. Cars were going by me on the 
right and cars were going by me on the left and I was 
sitting in a line of traffic. 

Q. And was it actively snowing at the time? 
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A. No, it was not. 

Q. What was the weather like? Was it sunny? 

A. Well, it was an intermittent sun. 

Q. Okay, so at the time that you made your observations 
was it sunny or was it overcast at that moment? 

A. Well, I think it was a pretty decent amount of light 
at that time. Whether the sun was shining or whether it 
wasn't, it was kind of a rather clear day. 

Q. But you don't specifically recall whether the sun 
was shining at that point that you made your observations? 

A. The sun was shining, it was when I pulled up to 
the -- to the traffic 'cause the sun was coming from the 
front shining in my eyes. I had a pair of sunglasses on 
that I wore from where I came from to the place where I 
stopped. 

Q. And so -- 

A. They were glasses that were sun -- trans -- I can't 
think of the name right now. 

Q. Well, that's okay. Were they the kind of glasses 
that would get darker if it was sunny out? 

A. Yes, they were. 

Q. So were they shaded at the time, your sunglasses 
shaded at the time that you made your observations? 

A. There was a tint to them, yes. 

Q. Now the van that you say you observed, it was 
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11 : 16:26 1 

located at the gas pump? 

11 : 16:28 2 

A. The outer gas pumps. 

11 : 16:30 3 

Q. Closest to the road? 

11 : 16:32 4 

A. Yes. 

11 : 16:32 5 

Q. And those -- and those gas pumps are actually kind 

11 : 16:37 6 

of at an angle to -- 

11 : 16:39 7 

A. The road. 

11 : 16:39 8 

Q. 104, correct? 

11 : 16:40 9 

A. They were at the time, yes. 

11 : 16:42 10 

Q. And you said you observed a woman standing at the 

11 : 16:46 11 

side of the van? 

11 : 16:47 12 

A. Yes, I did. 

11 : 16:49 13 

Q. Can you describe that woman? 

11 : 16:52 14 

A. Yeah. She was tall enough to -- with her head over 

11 : 16:59 15 

the window on the van, the van was a work-style van, it had 

11 : 17:05 16 

no windows on the right, on the driver's side, except for 

11 : 17:09 17 

the driver's door, and she was -- her head was above the 

11 : 17:15 18 

window so -- 

11 : 17:18 19 

Q. And I just want to be clear, Mr. Pierce, when you 

11 : 17:20 20 

say her head was above the window, again, if we take the 

11 : 17:24 21 

window, it's maybe two feet high, would you agree with 

11 : 17:27 22 

that, a window's probably about -- 

11 : 17:28 23 

A. Yeah, roughly, yeah, on a van. 

11 : 17:30 24 

Q. Would you -- are you saying that her head came above 

11 : 17:34 25 

the bottom of the door so she could look in or was her head 
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basically at the top of the window kind of looking down 
into the van? 

A. No, she was shorter than that. 

Q. Okay. 

A. She was looking probably straight in more or less at 
an angle like this 'cause he was seated in the van. 

Q. Okay. 

A. Looking down at her and she was standing near 
looking up at him. 

Q. And what -- what color hair did she have? 

A. Well, it appeared it was dark. 

Q. Is that brown, is that black hair? 

A. I wouldn't say it was black, but it wasn't real 

light, no. 

Q. What was the style of her hair? 

A. Pardon? 

Q. What was the style of her hair? 

A. I couldn't tell you because the hood on the van -- 
on the jacket she was wearing was up around the back of her 
head about this high. 

MR. OAKES: And for the record. Your Honor, 
the witness made a gesture basically indicating to the 
midline of the back of his neck or his head. 

Q. Would that be accurate, Mr. Pierce? 

A. Right, yes. 
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Q. And you said she was wearing a jacket. What color 
was the jacket? 

A. It was either black or navy blue, and it was a 
puffy -- one of those puffy jackets. 

Q. And at that point you said the woman -- now sitting 
in your vehicle, your windows are rolled up? 

A. Pardon? 

Q. As you were sitting in your vehicle, your windows 
were rolled up? 

A. No. 

Q. You had your windows down? 

A. I had my window down. 

Q. And could you hear any discussion or any words being 
exchanged between the two? 

A. Not a word. 

Q. Okay, so you don't know whether they were talking or 
whether they were saying anything to each other, would that 
be fair? 

A. I assumed they were a girlfriend and a boyfriend. I 
assumed this. I also assumed that they were migrants. 

Q. You -- 

A. Because of the van. 

Q. Okay. 

A. And I'd seen these vans around quite a lot with 
migrant workers. 
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11 : 19:49 1 

Q. Okay, was there anything about her appearance or the 

11 : 19:53 2 

driver's appearance that made you think they were migrant 

11 : 19:55 3 

workers? 

11 : 19:56 4 

A. They were what? 

11 : 19:56 5 

Q. Was there anything about the female's appearance 

11 : 20:00 6 

that made you think she was a, quote, "migrant worker?" 

11 : 20:04 7 

A. Just the puffy jacket made her look heavyset. 

11 : 20:09 8 

Q. Was there anything about the driver that you 

11 : 20:12 9 

observed that made you think she was a, quote, "migrant 

11 : 20:14 10 

worker?" 

11 : 20:15 11 

A. Yeah. His facial features and the beard. 

11 : 20:19 12 

Q. Well, what was it about his facial features that 

11 : 20:23 13 

made you think -- well, when you say "migrant worker," let 

11 : 20:26 14 

me clarify, are you saying you thought he was of Hispanic 

11 : 20:29 15 

origin, is that what you mean by "migrant worker?" 

11 : 20:32 16 

A. It -- it -- yeah, could have been, yes. 

11 : 20:36 17 

Q. So based on your observations, you thought the 

11 : 20:40 18 

driver might have been of Hispanic origin? 

11 : 20:43 19 

A. I'm saying that he could be other than a full 

11 : 20:47 20 

Caucasian. That's what I'm saying. As far as his skin 

11 : 20:53 21 

color's concerned, that picture says it all. That's the 

11 : 20:57 22 

picture that I just identified for Mrs. Pebbles. 

11 : 21:03 23 

Q. Well, how -- the man that you saw get out of the 

11 : 21:08 24 

vehicle, how old would you say that man was? 

11 : 21:12 25 

A. Well, I -- I figured that he was between thirty-five 
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11 : 21:15 1 

and forty-five. 

11 : 21:16 2 

Q. Okay. 

11 : 21:17 3 

A. That's his appearance was at the time. 

11 : 21:20 4 

Q. Okay, all right. So he appeared to be thirty-five 

11 : 21:26 5 

to forty years old. 

11 : 21:27 6 

A. That's what I would judge at that time looking at 

11 : 21:31 7 

him. That's what -- I mean can you tell somebody that 

11 : 21:36 8 

you'd never seen before, had a beard, dark hair, how old he 

11 : 21:43 9 

was? When you look at him? I mean really. 

11 : 21:46 10 

Q. Well, Mr. Pierce, I guess I'm asking you you're the 

11 : 21:49 11 

one that gave the description thirty-five to forty years 

11 : 21:52 12 

old. 

11 : 21:52 13 

A. I told them I thought he was thirty-five to 

11 : 21:54 14 

forty-five years old. 

11 : 21:55 15 

Q. So it's -- 

11 : 21:56 16 

A. That was my assumption. 

11 : 21:57 17 

Q. Okay, so we're clear, as you recollect right now, 

11 : 22:02 18 

you believe the male was thirty-five to forty-five years 

11 : 22:05 19 

old. 

11 : 22:06 20 

A. Do I believe it? Not now I don't. 

11 : 22:10 21 

Q. Okay. 

11 : 22:12 22 

A. Because I was told at the time that he was in his 

11 : 22:15 23 

twenties. 

11 : 22:16 24 

Q. Okay, who -- 

11 : 22:18 25 

A. Detective Pietroski. 
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11 : 22:20 1 

Q. Okay. 

11 : 22:21 2 

A. When he told me that I was very much of a failure as 

11 : 22:28 3 

far as a witness is concerned. 

11 : 22:31 4 

Q. Well, your testimony is you met with Investigator 

11 : 22:35 5 

Pietroski at some point for a photo array? 

11 : 22:37 6 

A. Yes. 

11 : 22:38 7 

Q. And during the meeting with Investigator Pietroski, 

11 : 22:43 8 

he advised you that James Steen was in his early to mid¬ 

11 : 22:46 9 

twenties at the time of this offense, correct? 

11 : 22:48 10 

A. Only after I told him I didn't recognize anybody in 

11 : 22:52 11 

the photos. Some of them looked familiar, which we 

11 : 22:56 12 

discussed. He said do you want -- do you want me to make a 

11 : 22:59 13 

note of it. I said no, there's no sense to it because I 

11 : 23:02 14 

can't say this or this one for sure. 

11 : 23:05 15 

Q. Well, Mr. Pierce, I'd like to go back to that 

11 : 23:09 16 

Sunday, that Easter morning. 

11 : 23:10 17 

A. The what? 

11 : 23:13 18 

Q. That Sunday, that Easter morning in 1994. 

11 : 23:16 19 

A. Okay. 

11 : 23:16 20 

Q. So you're standing on the roadway, and you describe 

11 : 23:19 21 

what you believe to be an assault on a female by the male 

11 : 23:22 22 

in the van, is that correct? 

11 : 23:23 23 

A. Yes, I did. 

11 : 23:25 24 

Q. And on observing that assault, did you pull into the 

11 : 23:31 25 

driveway to see what was going on? 


Jennifer Adydan 
Official Court Reporter 



William Pierce - Cross 


990 


11 : 

: 23 : 

: 33 

1 

11 : 

: 23 : 

: 37 

2 

11 : 

: 23 : 

: 40 

3 

11 : 

: 23 : 

: 41 

4 

11 : 

: 23 : 

: 45 

5 

11 : 

: 23 : 

: 52 

6 

11 : 

: 23 : 

: 58 

7 

11 : 

: 24 : 

: 02 

8 

11 : 

: 24 : 

: 02 

9 

11 : 

: 2 4 : 

: 03 

10 

11 : 

: 24 : 

: 08 

11 

11 : 

: 24 : 

! 10 

12 

11 : 

: 24 : 

: 14 

13 

11 : 

: 24 : 

: 15 

14 

11 : 

: 24 : 

: 17 

15 

11 : 

: 24 : 

: 18 

16 

11 : 

: 24 : 

: 21 

17 

11 : 

: 24 : 

: 24 

18 

11 : 

: 24 : 

: 25 

19 

11 : 

: 24 : 

: 27 

20 

11 : 

: 24 : 

: 28 

21 

11 : 

: 24 : 

: 33 

22 

11 

: 24 : 

: 39 

23 

11 

: 24 

: 43 

24 

11 

: 24 

: 46 

25 


A. There was no way I could at the time or I would have 
at the time but I couldn't. 

Q. Why is that? 

A. Because my position in traffic was past the lower 
driveway from -- to 104, and the other driveway is on 104B, 
so I couldn't possibly do anything except sit there. 

Q. Well, you said you saw the man strike her in the 
back of the head. 

A. Yes. 

Q. And you saw another person in the van, another 
person was in the passenger side of the van. 

A. I saw another person open the back door, the side 
door. 

Q. Did that person open it from inside the van or 
outside the van? 

A. I have no idea. 

Q. Well, you said you saw a person open the door. Was 
that person inside? 

A. I saw the door open. 

Q. Okay. 

A. Who -- who opened it I don't have any idea, but Mr. 
Steen was standing in the front holding Heidi at that time, 
which I found out later that it was Heidi at the time. I 
had no idea who it was or what was going on. 

Q. So you saw the passenger door open up. Was it a 
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sliding door? 

A. Yes. 

Q. On the side of the van, on the passenger side of the 
van. 

A. Yes. 

Q. Okay. Now, Mr. Pierce, your testimony that the only 
window's on the driver's side? 

A. Right. 

Q. Was the driver's side door? 

A. Right. 

Q. Correct? 

A. Yep. 

Q. Okay, there are no windows along the whole side of 
the driver's side, correct? 

A. That's correct. 

Q. Okay. And you were looking at the driver's side of 
the van from where you were. 

A. That's right. 

Q. Okay, how -- which way was the van facing? Was it 
facing toward Oswego or was it facing toward -- 
A. The van -- 
Q. -- Mexico? 

A. -- was facing towards 104. 

Q. Okay, was -- 
A. It was at a slant. 
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11 : 25:45 1 

Q. Okay, was it pulled up next to a pump? 

11 : 25:50 2 

A. Yes. It was close to the pump, yes. 

11 : 25:55 3 

Q. Pulled up in such a way that looked like somebody 

11 : 25:57 4 

may have been filling it up or might have filled it up or 

11 : 26:00 5 

potentially could have? 

11 : 26:01 6 

A. That's correct. 

11 : 26:53 7 

(People's Exhibit UU was marked for 

11 : 26:55 8 

identification). 

11 : 27:00 9 

MR. OAKES: Your Honor, may I approach the 

11 : 27:02 10 

witness please? 

11 : 27:02 11 

THE COURT: Sure. 

11 : 27:03 12 

Q. Mr. Pierce, I'm going to hand you what's been marked 

11 : 27:09 13 

for identification as Exhibit UU, color photograph. Do you 

11 : 27:13 14 

generally recognize what's shown in that photograph, sir? 

11 : 27:17 15 

A. Yeah. There's two pumps there. 

11 : 27:21 16 

Q. Okay, and does that photograph fairly and accurately 

11 : 27:24 17 

show the location of the pumps and the location of the 

11 : 27:28 18 

store on April third of 1994? 

11 : 27:30 19 

A. This picture shows the exact -- the A&W and two fuel 

11 : 27:38 20 

pumps, yes. 

11 : 27:39 21 

Q. Okay, and was that the condition of the fuel pumps 

11 : 27:43 22 

and that station on April third of 1994? 

11 : 27:46 23 

A. I don't believe they were. 

11 : 27:47 24 

Q. You don't believe so? 

11 : 27:48 25 

A. No. 
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Q. Okay. 

A. There was another line of pumps out here farther. 

Q. So your testimony is that in addition to these two 

sets of fuel pumps, there is another whole set of fuel 
pumps closer to the road? 

A. There's another pump closer to the road, yes. 104. 

Q. Okay. 

A. This photo does not show it. 

Q. Okay, was that a regular gasoline pump? 

A. I don't know what kind of a pump it was. All's I 
know was the truck was sitting there, the pump was there, 
and the scene took place at that -- at that pump, the outer 
pump. I have been in that store just twice in forty years. 

Q. Well, Mr. Pierce, I guess what I'm wondering is if 
you are looking at the driver's side of the van -- 

A. Yep. 

Q. -- and it doesn't have any windows along the body of 
the van -- 

A. Right. 

Q. -- how did you see the passenger side door open? 

A. Through the driver's window 'cause the van was on a 
slant to 104. It was -- instead of being square in front 
of me, it was at an angle like this (indicating), all 
right, and I was sitting here far enough advance where I 
could see through the driver's window and part of the 
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11 : 29:23 1 

windshield, the passenger side of the van, inside the van, 

11 : 29:29 2 

and I saw the door open on the back sliding door. I saw 

11 : 29:35 3 

that open 'cause a white space came out. Whether they 

11 : 29:40 4 

opened the door or they slid it down or whatever, it was 

11 : 29:43 5 

there. 

11 : 29:44 6 

Q. Okay. 

11 : 29:45 7 

A. I saw it open. 

11 : 29:46 8 

Q. So you were basically situated then on the front of 

11 : 29:51 9 

the van looking in the van kind of at an angle from the 

11 : 29:53 10 

front driver's side? 

11 : 29:57 11 

A. Like I said, I was parked on 104 and I was waiting 

11 : 30:03 12 

for traffic. 

11 : 30:06 13 

Q. Okay. 

11 : 30:06 14 

A. The van was parked on a slant towards me. By 

11 : 30:15 15 

looking through the front window, windshield, and the 

11 : 30:17 16 

driver's window, I could see the back door slide open. Not 

11 : 30:23 17 

the back door, but the passenger side door. Not the front 

11 : 30:30 18 

door, but the door in back of the front seat. 

11 : 30:33 19 

Q. Mr. Pierce, as you were waiting to turn, were you 

11 : 30:36 20 

the first vehicle waiting to turn on to 104B? 

11 : 30:40 21 

A. I was not. 

11 : 30:40 22 

Q. Okay, where were you in that line? 

11 : 30:43 23 

A. I'd say I'd -- between the fourth and the fifth car 

11 : 30:47 24 

or vehicle behind -- at that -- in that line, then there 

11 : 30:53 25 

was three or four vehicles behind me. 
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11 : 30:57 1 

Q. And were there vehicles on 104B waiting to turn onto 

11 : 31:02 2 

104 at that same time? 

11 : 31:04 3 

A. Well, they were in the center lane. If they 

11 : 31:06 4 

weren't, they were in the wrong lane, yes. 

11 : 31:08 5 

Q. So as best as you were -- can recall, there were 

11 : 31:14 6 

between five and seven other vehicles in that same 

11 : 31:18 7 

intersection? 

11 : 31:19 8 

A. I'd say at least that many, yes, at the minimum. 

11 : 31:23 9 

Q. So again, if every vehicle was occupied by just a 

11 : 31:29 10 

driver, no passengers, there's at least five or seven other 

11 : 31:32 11 

people that would have seen the incident you just 

11 : 31:34 12 

described. 

11 : 31:35 13 

A. That's exactly what I'm saying. I was not the only 

11 : 31:40 14 

one at that intersection that should have saw this happen. 

11 : 31:45 15 

There's other people out there that saw it, and the woman 

11 : 31:48 16 

in the car behind me was pointing in that direction and the 

11 : 31:54 17 

man behind the wheel was shaking his head. 

11 : 31:57 18 

Q. Okay. 

11 : 31:57 19 

A. And that's what I saw, so apparently she saw it too. 

11 : 32:01 20 

the same thing that I did. 

11 : 32:03 21 

Q. Okay, well, Mr. Pierce, eventually you made the turn 

11 : 32:08 22 

onto 104B. Well, let me ask you. Did that van pull away 

11 : 32:12 23 

before you made your turn? 

11 : 32:13 24 

A. No. It was still sitting there just like it was -- 

11 : 32:16 25 

it was nonchalant. This is why at that time that I didn't 
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11 : 32:21 1 

go back. 

11 : 32:23 2 

Q. When you said you didn't go back -- 

11 : 32:29 3 

A. Yes. 

11 : 32:29 4 

Q. -- you mean why you didn't pull in? 

11 : 32:31 5 

A. I tried to pull in at the time but I couldn't 

11 : 32:35 6 

because of the road conditions. My van -- the right front 

11 : 32:39 7 

wheel, it's a -- it was a gray Safari van, and the right 

11 : 32:45 8 

front wheel would catch when I spiked the brakes, and 

11 : 32:52 9 

whenever I spiked the brakes, if I was on ice or snow, that 

11 : 32:57 10 

wheel would grab and slide. My van started to go slide 

11 : 33:03 11 

sideways, and there was vehicles coming, so I straightened 

11 : 33:07 12 

it out and kept on going. By that time I was past the 

11 : 33:11 13 

driveway, or three-quarters of the way past the driveway, 

11 : 33:15 14 

so I kept on going figuring I'd turn around. 

11 : 33:20 15 

Q. Let's take a step back a moment. 

11 : 33:23 16 

A. Okay. 

11 : 33:24 17 

Q. Before that gas station there is an entryway on the 

11 : 33:28 18 

104 side, correct? 

11 : 33:29 19 

A. Urn hum. 

11 : 33:30 20 

Q. And then there's also an entry into the gas station 

11 : 33:33 21 

on the 104B side, correct? 

11 : 33:35 22 

A. Right, yes. 

11 : 33:36 23 

Q. And so you were stationary at the time you observe 

11 : 33:39 24 

this incident you've described, correct? 

11 : 33:41 25 

A. That's correct. 


Jennifer Adydan 
Official Court Reporter 



William Pierce - Cross 


997 


11 

: 33 

: 41 

1 

11 

: 33 

: 45 

2 

11 

: 33 

: 4 6 

3 

11 

: 33 : 

: 47 

4 

11 

: 33 : 

: 52 

5 

11 

: 33 : 

: 53 

6 

11 : 

: 33 : 

: 54 

7 

11 : 

: 33 : 

: 57 

8 

11 : 

: 33 : 

: 57 

9 

11 : 

: 34 : 

: 02 

10 

11 : 

: 34 : 

: 06 

11 

11 : 

: 34 : 

: 07 

12 

11 : 

: 34 : 

: 11 

13 

11 : 

: 34 : 

: 11 

14 

11 : 

: 34 : 

: 13 

15 

11 : 

: 34 : 

: 17 

16 

11 : 

: 34 : 

21 

17 

11 : 

: 34 : 

25 

18 

11 : 

: 34 : 

26 

19 

11 : 

: 34 : 

30 

20 

11 : 

: 34 : 

31 

21 

11 : 

: 34 : 

35 

22 

11 : 

: 34 : 

38 

23 

11 : 

: 34 : 

42 

24 

11 : 

34 : 

45 

25 


Q. And you were essentially parked in the turning lane 
of 104? 

A. That's correct. 

Q. So when you made your turn onto 104B, you said the 
van was still there, correct? 

A. Yes. 

Q. Okay, was that female inside of the van at that 
point? 

A. It was nobody anyplace 'cause I looked back as I was 
going by, I looked back to see if I could see anything. 

Q. Okay. 

A. There was nobody inside, there was nothing, just the 
van. 

Q. Nobody inside of the van? 

A. Nobody got out of the van or entered it. As far as 
I knew, they were already inside the van. 

Q. Okay, did you see whether there was any commotion 
going on in the van? 

A. No. I was too busy trying to keep my vehicle 
straight. 

Q. Well, let me ask. I'm just trying to understand, 

Mr. Pierce. You're parked -- essentially parked stationary 
on 104 when you see the male grab the female. 

A. I saw him hit her. 

Q. Okay. 
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A. He didn't grab her until she started to go down. He 
never touched her until he hit her. 

Q. Are you still stationary at the time she starts to 
go down? 

A. Yes, I am. 

Q. Once he catches her, what does he do with her? 

A. He just catches her under the arms and starts 

walking forward. 

Q. Toward the store or toward the van? 

A. Towards the side of the van. 

Q. Are you still stationary at that point? 

A. Yes, I am. 

Q. Do you see him get to the van with her? 

A. Pardon? 

Q. Do you see him get her to the van? 

A. No, I did not. I couldn't see only heads there. 

Q. Okay, well, did you see her body or their bodies 

move into the van where the door was, where the side door 
was opened? 

A. I saw her only when he grabbed her and he started 
forward with her. That's the last I saw of the woman. 

Q. But you’re still stationary at this point, correct? 

A. Yes, but traffic is starting to move at that time. 

Q. And I guess, Mr. Pierce, what I'm having trouble 
understanding is you said you're looking at kind of the 
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head-on view of the van, the driver's side door, so 
you're -- 

A. I'm looking at an angle. 

Q. Right, but you said you could see through the van 
well enough to see the door open? 

A. Yes. 

Q. But you can't see well enough to see this woman go 
into the van? 

A. No. 

Q. Okay. 

A. 'Cause I was moving forward at that time and I would 
lose track of any light or any sense of anything in that 
van or getting in the van or getting out of the van except 
for the driver's door. 

Q. So based on your description, would it be fair to 
say the woman was unwillingly being taken into the van? 

A. I would say very much that she was unconscious. 

Q. Okay. 

A. And she couldn't object one way or the other. 

Q. Okay, you were -- were you concerned about her 
well-being? 

A. Yes, I was. 

Q. So at the point that you see that though you're 
still on 104. 

A. That's correct. 
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11 : 36:52 1 

Q. You eventually make the turn onto the 104B, correct? 

11 : 36:56 2 

A. That's correct. 

11 : 36:57 3 

Q. And once you turn onto 104B, you could pull into 

11 : 37:00 4 

that second driveway to pull into the parking lot? 

11 : 37:02 5 

A. That's correct. 

11 : 37:03 6 

Q. Did you pull into that parking lot? 

11 : 37:05 7 

A. No, I did not. 

11 : 37:06 8 

Q. Why not? 

11 : 37:07 9 

A. Because my van was sliding. I tried to pull in, but 

11 : 37:13 10 

my van was sliding, and there's another vehicle coming, so 

11 : 37:16 11 

I straightened my van out, and by that time I was already 

11 : 37:20 12 

three-quarters of the way past the entrance or I was past 

11 : 37:23 13 

the entrance, one or the other, and I kept on going, and I 

11 : 37:28 14 

was going to turn around at another location. 

11 : 37:31 15 

Q. You were going to turn around? 

11 : 37:33 16 

A. I was going to turn around, yes. 

11 : 37:34 17 

Q. Why didn't you? 

11 : 37:36 18 

A. Well, by the time I got to the -- to a place where I 

11 : 37:40 19 

could turn around, I had already decided in my own mind 

11 : 37:45 20 

that I had seen a domestic dispute, and you don't get -- at 

11 : 37:51 21 

that time you didn't get between a domestic -- in two 

11 : 37:57 22 

combatants. 

11 : 37:59 23 

Q. Well, Mr. Pierce, you said you lived in Oswego 

11 : 38:03 24 

County all of your life except for the time you were in the 

11 : 38:05 25 

military, correct? 
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A. Yeah. Yes. 

Q. So from 1994, that Easter Sunday till present, you 
have lived in Oswego County your entire time? 

A. Yes, except for when I was on vacation. 

Q. Okay, but again, your residence was here? 

A. My residence has always been in Oswego County. Even 

when I was in the military and overseas I always had my 
mail sent to RD1 Hannibal. 

Q. Now, later that day did you see any of the news 

reports that talked about a woman being -- later that day, 

that Easter Sunday, did you see any of the news reports 
about a woman being taken from that store? 

A. Not that day, no. 

Q. The next day? 

A. The next day it was on the news, yes. 

Q. And in that news report they were talking about a 
person, a female, being taken from that store? 

A. Urn hum. 

Q. Just the day before? 

A. Pardon? 

Q. When you saw the news reports, they were talking 
about a female being abducted or kidnapped from the store 
on that Sunday, Easter Sunday? 

A. Yes. 

Q. Now, at that time, seeing that there was an 
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11 : 39:34 1 

abduction that morning, did you pick up the phone and call 

11 : 39:38 2 

the police that day, the next day, and say, "I may have 

11 : 39:41 3 

witnessed this?" 

11 : 39:42 4 

A. No, I did not. 

11 : 39:44 5 

Q. That week did you pick up the phone and call the 

11 : 39:47 6 

police? 

11 : 39:47 7 

A. At no time did I do that until I gave the interview 

11 : 39:52 8 

to Detective Pietroski. 

11 : 39:55 9 

Q. Okay. 

11 : 39:55 10 

A. Or I called Sheriff Todd. 

11 : 39:57 11 

Q. And that was in July of 2013? 

11 : 40:00 12 

A. July, 2000, yes. 

11 : 40:02 13 

Q. Two-thousand -- 

11 : 40:02 14 

A. No, 2014. 

11 : 40:04 15 

Q. Okay. 

11 : 40:05 16 

A. Fifteen, fifteen, that's what this is. 

11 : 40:08 17 

Q. Well, we're in 2015 right now? 

11 : 40:10 18 

A. That's right. 

11 : 40:11 19 

Q. So it was July of 2014? 

11 : 40:13 20 

A. 2015. 

11 : 40:15 21 

THE COURT: I'm set on the year, Mr. Oakes. 

11 : 40:19 22 

MR. OAKES: Okay, thank you. 

11 : 40:25 23 

Q. Now in 1994 did you see at some point that Gary 

11 : 40:31 24 

Thibodeau had been arrested for the abduction/kidnapping of 

11 : 40:35 25 

Heidi Allen? 
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ii:40:36 1 A. Yeah, later on that summer, yes. 

ii:40:39 2 Q. Okay, and during those news -- did you see that in 

ii : 40:42 3 the paper or on a television broadcast? 

ii : 40:45 4 A. Both. 

ii : 40:45 5 Q. And as part of that coverage, did they have photos 

ii : 40:49 6 of Gary Thibodeau? 

11 : 40:50 7 A. YeS . 

11 : 40:51 8 MR. OAKES: (Handing to Ms. Peebles). 

ii : 42:06 9 (People's Exhibit VV was marked for 

10 identification). 

ii : 42:07 11 (People's Exhibit WW was marked for 

ii : 42:08 12 identification). 

ii : 42:09 13 Q. Mr. Pierce, after Gary Thibodeau's arrest, there 

ii : 42 : i 2 14 were pictures of him in the paper and pictures of him on 
ii : 42 : i 5 15 television, correct? 

11 : 42:16 16 A. YeS . 

11:42:16 17 MR. OAKES: May I approach, Your Honor? 

11 : 42:17 18 THE COURT: Yes. 

ii : 42 : i 8 19 Q. Mr. Pierce, I'm first going to hand you what's been 

ii : 42:23 20 marked for identification as Exhibit VV. 

11 : 42:25 21 A Okay. 

ii : 42:26 22 Q. A photograph, sir? Was that one of the photographs 

ii : 42:32 23 of Gary Thibodeau that was shown in the paper or on TV at 

ii : 42:33 24 the time that you saw it? 

ii : 42:34 25 A. No. At the time that I saw Gary Thibodeau's picture 
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11 : 42:38 1 

was when he had a mustache only. He was clean shaven 

11 : 42:43 2 

otherwise. 

11 : 42:44 3 

Q. Okay. 

11 : 42:45 4 

A. Yes. 

11 : 42:45 5 

Q. So at the time that you saw him in two-thousand -- 

11 : 42:53 6 

I'm sorry. 

11 : 42:58 7 

(Whereupon, there was a pause in the 

8 

proceeding.) 

11 : 43:07 9 

Q. Mr. Pierce, you said one of the newspapers that you 

11 : 43:09 10 

read at the time was the Palladium Times, the Pal Times? 

11 : 43:14 11 

A. No. I -- at the time of the -- it was the weekly 

11 : 43:18 12 

advertising paper that we get. 

11 : 43:23 13 

Q. Okay. 

11 : 43:24 14 

A. But at that time, the time of his trial and 

11 : 43:27 15 

everything, I didn't read the Pal Times. 

11 : 43:31 16 

Q. Okay. 

11 : 43:36 17 

A. The Oswego Valley News and the Post-Standard are the 

11 : 43:40 18 

papers that I read. 

11 : 43:41 19 

Q. So at the time that you saw him in 1994 then, the 

11 : 43:46 20 

time you saw Gary Thibodeau in 1994, he only had a 

11 : 43:50 21 

mustache? 

11 : 43:50 22 

A. That's when I saw him the first time, yes. 

11 : 43:53 23 

Q. Okay, and when you saw his picture associated with 

11 : 43:58 24 

his arrest, at that time you believed Gary Thibodeau was 

11 : 44:02 25 

the guy you saw at the D&W Store didn't you? 
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11 : 44:05 1 

A. Only after I drew a beard and put it on him. 

11 : 44:08 2 

Q. Okay, but so that would have been in the summer of 

11 : 44:12 3 

1994? 

11 : 44:14 4 

A. It would have to be if that's when he was arrested 

11 : 44:17 5 

and he was being identified at that time in the papers. 

11 : 44:22 6 

yes. 

11 : 44:22 7 

Q. So at that point it was within probably three or 

11 : 44:26 8 

four months after the incident that you witnessed, correct? 

11 : 44:29 9 

A. Probably. I'm not -- not sure. 

11 : 44:32 10 

Q. Okay, and at the time that you saw Mr. Thibodeau's 

11 : 44:41 11 

picture in the summer of 1994, you said you drew a beard on 

11 : 44:45 12 

him? 

11 : 44:45 13 

A. Yes, I did. 

11 : 44:46 14 

Q. And after making that drawing, you believed Gary 

11 : 44:49 15 

Thibodeau was the man who had abducted -- 

11 : 44:51 16 

A. I believed it was close enough and resembled -- 

11 : 44:56 17 

there was a similarity there to the man that was -- 

11 : 44:59 18 

abducted Heidi, or hit her, hit this woman, I'll put it 

11 : 45:04 19 

that way. 

11 : 45:05 20 

Q. Well, didn't you tell people when you saw Mr. 

11 : 45:09 21 

Thibodeau's picture on the TV -- 

11 : 45:12 22 

A. Urn hum. 

11 : 45:12 23 

Q. -- "that's the guy that hit the woman at the 

11 : 45:16 24 

convenience store on 104 and 104B Easter morning." Didn't 

11 : 45:19 25 

you tell people that? 
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11 : 45:20 1 

A. No, I did not. Not until I talked to Detective 

11 : 45:24 2 

Pietroski. 

11 : 45:26 3 

Q. Well, when you saw Mr. Thibodeau's picture, did you 

11 : 45:30 4 

say essentially to yourself hey, that's the guy that hit 

11 : 45:33 5 

the woman at the convenience store on 104 and 104B Easter 

11 : 45:38 6 

morning? 

11 : 45:38 7 

A. No. After I drew the beard and a full mustache on 

11 : 45:44 8 

Mr. Pietroski, did I believe at that time it was a 

11 : 45:49 9 

similar -- a similarity there that was close enough, and I 

11 : 45:54 10 

figured the Sheriff's Department had to know more than I 

11 : 45:57 11 

did about it and that they probably had the right man. 

11 : 46:01 12 

MR. OAKES: Jennifer, could I get this marked 

11 : 46:04 13 

please? 

11 : 46:04 14 

(Exhibit XX was marked for identification). 

11 : 46:41 15 

MR. OAKES: Your Honor, may I approach the 

11 : 46:47 16 

witness? 

11 : 46:47 17 

THE COURT: Yes. 

11 : 46:48 18 

Q. Mr. Pierce, on July twenty-fifth of 2014, you met 

11 : 46:54 19 

with Investigator Pietroski of the Oswego County Sheriff's 

11 : 46:57 20 

Department didn't you? 

11 : 46:57 21 

A. I do believe it was this year. 

11 : 47:00 22 

Q. Okay, within this past year? 

11 : 47:03 23 

A. Yes. 

11 : 47:04 24 

Q. Okay. And did you meet with him at the Oswego 

11 : 47:11 25 

County Sheriff's Department? 
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11 : 47:11 1 

A. Yes, I did. 

11 : 47:13 2 

Q. And you gave a statement to Investigator Pietroski 

11 : 47:17 3 

that day. 

11 : 47:17 4 

A. Yes, I did. 

11 : 47:18 5 

Q. And he eventually typed up what it was you told him? 

11 : 47:21 6 

A. Yes, he did. 

11 : 47:22 7 

Q. And did he print that off and give you a chance to 

11 : 47:25 8 

read it, sir? 

11 : 47:25 9 

A. Yes, he did. 

11 : 47:26 10 

Q. Do you read and write English? 

11 : 47:28 11 

A. Pardon? 

11 : 47:29 12 

Q. Do you read and write English? 

11 : 47:30 13 

A. Do I read and write English? 

11 : 47:33 14 

Q. Yes, sir. 

11 : 47:33 15 

A. Well, I hope so. 

11 : 47:35 16 

Q. Okay, I just wanted to make sure, sir. So did you 

11 : 47:39 17 

review the statement the investigator prepared for you, the 

11 : 47:44 18 

investigator typed up? 

11 : 47:45 19 

A. Yes, I did, I read it. 

11 : 47:47 20 

Q. And you believed it to be correct and accurate? 

11 : 47:51 21 

A. At that time I gave it, yes. 

11 : 47:52 22 

Q. And then you signed the statement, correct? 

11 : 47:54 23 

A. Yes. 

11 : 47:55 24 

Q. Mr. Pierce, I'm going to hand you what's been marked 

11 : 47:58 25 

for identification as Exhibit XX. Is that -- is that the 
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statement you gave to Investigator Pietroski, sir? 

A. I do believe so. 

Q. Okay, do you need a moment to review it? 

A. Well, okay, I will. 

(Whereupon, there was a pause in the 
proceeding.) 

A. I'm a slow reader by the way. 

Q. Okay, well, I guess what I'm just asking, Mr. 

Pierce, is do you recognize your signature on that 
document? 

A. Yes. 

Q. That's your signature, sir? 

A. I'd say so, yes. 

Q. Okay, Mr. Pierce, I'm going to direct your attention 
to a particular segment. 

A. Okay. 

Q. Where it says, "I did get a good look." What I'm 
going to do is I'm going to read it and ask you to follow 
along as I read it, okay? 

A. Okay. 

MS. PEEBLES: I'm going to object if he's 
going to read a document that's not in evidence, but if 
he's using it to refresh his recollection, I have no 
objection. 

THE COURT: What's the purpose? 
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MR. OAKES: For impeachment purposes. Your 

Honor. 

THE COURT: It's a written statement, he can 
use it for impeachment purposes. 

MS. PEEBLES: Well, he hasn't asked him a 
question to impeach him so I'm wondering -- 

MR. OAKES: I've laid the foundation. I'm 
going to ask him the question. 

THE COURT: I'll allow it. 

THE WITNESS: Pardon? 

THE COURT: Nothing. It's between the 
attorneys. 

Q. Mr. Pierce, looking at the statement, did you tell 
Investigator Pietroski, "I did get a good look at the 
driver that hit the woman and later saw on the news the 

police had Gary Thibodeau under arrest and I said that's 

the guy that hit the woman at the convenience store at 104 
and 104B Easter morning." 

A. Urn hum. 

Q. Is that what you told Investigator Pietroski? 

A. Yes, I did. 

Q. And again, would you agree with me that in your 
statement you're basically saying you were pretty certain 
that it was Gary Thibodeau when you saw it on the news? 

A. Yes, I was. 
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11 : 49:52 1 

Q. Okay. 

11 : 49:53 2 

A. I've already explained though why I -- 

11 : 49:56 3 

Q. Okay. 

11 : 49:56 4 

A. -- figured it was Gary. 

11 : 49:59 5 

Q. Okay. So -- so in the summer of ninety-four, 1994, 

11 : 50:16 6 

when you saw it, at that point you were certain Gary 

11 : 50:20 7 

Thibodeau was the man you had seen on the news. 

11 : 50:22 8 

A. I thought we had that date figured out. It was 

11 : 50:26 9 

twenty-fifteen. July, twenty-fifteen. 

11 : 50:30 10 

Q. Okay, what's the date today, sir? 

11 : 50:34 11 

A. No, it had to be fourteen didn't it, yes, okay. 

11 : 50:38 12 

Yes, all right, I'm sorry. 

11 : 50:40 13 

THE COURT: That's all right. 

11 : 50:40 14 

Q. No, you're fine. But I guess what I'm wondering, in 

11 : 50:44 15 

1994, take yourself back to 1994, when you're looking at 

11 : 50:49 16 

the news -- 

11 : 50:49 17 

A. Urn hum. 

11 : 50:50 18 

Q. -- you were certain at that time that it was Gary 

11 : 50:52 19 

Thibodeau weren't you? 

11 : 50:54 20 

A. Yeah. 

11 : 50:55 21 

Q. Okay, and on July twenty-fifth of 2014, 

11 : 51:05 22 

approximately six months ago give or take, when you met 

11 : 51:08 23 

with Investigator Pietroski, you were still certain at that 

11 : 51:11 24 

point that Gary Thibodeau was the man you had seen at the 

11 : 51:14 25 

gas station. 
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11 : 51:14 1 

A. I was relatively certain, yes. 

11 : 51:17 2 

Q. In your statement did you say relatively certain? 

11 : 51:21 3 

A. Probably not, because, you know, I mean really, what 

11 : 51:26 4 

does it matter what I said. I said I was pretty sure it 

11 : 51:30 5 

was him. I mean, you know, I admitted I wrote that, I 

11 : 51:36 6 

signed that. 

11 : 51:36 7 

Q. Okay. And in that same statement you said that you 

11 : 51:45 8 

saw that they had Gary Thibodeau under arrest and that's 

11 : 51:49 9 

why you figured you didn't need to say anything, is that 

11 : 51:53 10 

correct? 

11 : 51:53 11 

A. What are you -- what are you talking about now? 

11 : 51:56 12 

Q. Well, in 1994 -- 

11 : 51:59 13 

A. Yes. 

11 : 52:00 14 

Q. -- after you saw the news article and you said to 

11 : 52:03 15 

yourself that was Gary Thibodeau, you didn't come forward 

11 : 52:06 16 

to the police did you? 

11 : 52:07 17 

A. No. 

11 : 52:09 18 

Q. Why not? 

11 : 52:10 19 

A. Because at that time the sheriff hadn't put anything 

11 : 52:14 20 

in the paper that he wanted to know and have that -- that 

11 : 52:18 21 

crime solved, and I just through that, I just figured that 

11 : 52:24 22 

I'd let him know that he had the right person, that's all, 

11 : 52:28 23 

to make him feel better about it. He served all these 

11 : 52:31 24 

years as a law enforcement officer, he deserved to know 

11 : 52:35 25 

whether he had a right or a wrong man, and at the time I 
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11 : 52:41 1 

did believe that it was Gary Thibodeau. 

11 : 52:44 2 

Q. Mr. Pierce, after Gary Thibodeau was arrested in 

11 : 52:48 3 

1994, there continued to be news coverage about that case 

11 : 52:53 4 

didn't there? 

11 : 52:54 5 

A. Yes, there was. 

11 : 52:54 6 

Q. And through 1994 and then into 1995, correct? 

11 : 52:59 7 

A. Right. 

11 : 53:00 8 

Q. And then in 1995, Gary Thibodeau's trial was going 

11 : 53:04 9 

on, there continued to be news coverage. 

11 : 53:06 10 

A. Pardon? You turned away. I have hearing aids 

11 : 53:08 11 

and -- 

11 : 53:09 12 

Q. No, that's -- my apologies. In 1995 when Gary 

11 : 53:12 13 

Thibodeau's trial was going on, there continued to be a lot 

11 : 53:15 14 

of news coverage didn't there? 

11 : 53:16 15 

A. Urn hum, yes, there was. 

11 : 53:18 16 

Q. Mr. Pierce, during 1994 and 1995, weren't there 

11 : 53:25 17 

repeated requests in the news or in the media that if 

11 : 53:28 18 

anybody had information relative to this case please come 

11 : 53:31 19 

forward? 

11 : 53:33 20 

A. Only after I had gone and made this statement to 

11 : 53:37 21 

Pietroski, Detective Pietroski, did I see anything in the 

11 : 53:42 22 

paper about it. The time over the years there was plea for 

11 : 53:51 23 

anybody that knew anything to come forward at that time. 

11 : 53:54 24 

Q. Well, in 1994 specifically, weren't there requests 

11 : 53:58 25 

in the media that law enforcement was asking anybody with 
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William Pierce - Cross 

information about that morning to come forward? 

A. Urn hum. 

Q. But you never came forward at that time? 

A. Well, I figured there was so many people that saw 
the incident that one of them should have gone forward too, 
and if they'd have stepped forward, I'd have stepped 
forward. At the time, I didn't want to get involved. 

Q. Okay, well, in 1995 there was a trial involving Mr. 
Thibodeau. 

A. Yes. 

Q. Were you aware that there was a trial? 

A. Yes, I was. 

Q. And were you aware that the issue at that trial was 
did this man actually commit this offense? 

A. Yes. 

Q. And at that point, weren't there still requests of 
law enforcement that if anybody had information to come 
forward? 

A. Well, at that time I was spending a lot of time at 
Brennan's Beach, and only from April to October after 
those -- before April and after October would I be reading 
newspapers and stuff like that. During the summertime I 
didn't watch television, I didn't see the news, I didn't 
pay attention to anything that was going on other than my 
little world. 
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11 : 55:21 1 

Q. But you were aware that there was a trial going on. 

11 : 55:23 2 

A. I was aware there was a trial of some kind going on, 

11 : 55:27 3 

yes. 

11 : 55:27 4 

Q. Well, not just of some kind, but involved the 

11 : 55:30 5 

abduction of Heidi Allen from Easter of 1994. 

11 : 55:33 6 

A. Yes, okay, yes. 

11 : 55:36 7 

Q. Okay. 

11 : 55:36 8 

A. Urn hum. 

11 : 55:37 9 

Q. So is it your testimony that you didn't come forward 

11 : 55:39 10 

because you were vacationing at Brennan's Beach? 

11 : 55:42 11 

A. No. Because at that time I was still trying to 

11 : 55:45 12 

convince myself that I did not see the abduction of Heidi 

11 : 55:49 13 

Allen, that I saw a domestic dispute. That's what I was 

11 : 55:55 14 

still trying to hide my conscience behind. 

11 : 55:58 15 

Q. Okay. 

11 : 55:59 16 

THE COURT: Stop right there. It's time to 

11 : 56:01 17 

take a break for lunch. The witness has been on the 

11 : 56:04 18 

stand for almost forty-five minutes. We're going to 

11 : 56:06 19 

reconvene at one o'clock. Any objection, Ms. Peebles? 

11 : 56:10 20 

MS. PEEBLES: No. 

11 : 56:11 21 

THE COURT: Ms. Bianco? 

11 : 56:12 22 

MS. BIANCO: No. 

11 : 56:13 23 

THE COURT: Mr. Moody, Mr. Oakes? 

11 : 56:15 24 

MR. OAKES: That's fine, Your Honor. 

11 : 56:16 25 

THE COURT: Come back at one o’clock, sir. 
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11 : 56:18 1 

THE WITNESS: Okay. 

11 : 57:36 2 

(Whereupon, there was a recess.) 

01 : 01:19 3 

MS. PEEBLES: Judge, before we call Mr. Pierce 

01 : 01:20 4 

back to the stand, can we have a minute with the Court? 

01 : 01:22 5 

THE COURT: Yes, but I want to address 

01 : 01:23 6 

something too on the record. There's been some issue 

01 : 01:26 7 

or concern that maybe some photographs are being taken 

01 : 01:28 8 

with cell phones. I'm not accusing anybody of 

01 : 01:30 9 

anything, but if the witness does not want to be video 

01 : 01:33 10 

taped or audio taped, there is to be no still pictures 

01 : 01:37 11 

either, so I'm not saying it's occurring, but if 

01 : 01:39 12 

anybody's thinking about doing it, don't do it. You'll 

01 : 01:41 13 

be thrown out. I'll ask you to leave, okay? It's a 

01 : 01:44 14 

consent for every type of photograph, audio or video, 

01 : 01:50 15 

so if they don't consent, no pictures taken with cell 

01 : 01:53 16 

phones. I'm not saying it's happening, but come on up. 

01 : 02:19 17 

(Whereupon, there was an off the record 

01 : 03:30 18 

discussion at the bench.) 

01 : 03:30 19 

THE COURT: Mr. Thibodeau, your attorney's 

01 : 03:32 20 

requested that you be housed at Auburn this week. 

01 : 03:35 21 

THE DEFENDANT: Yes, sir. 

01 : 03:36 22 

THE COURT: We're going to have an order 

01 : 03:37 23 

produced by the People and I'll sign that order with 

01 : 03:40 24 

the understanding, Mr. Thibodeau, the Court told you 

01 : 03:43 25 

last time, you change your mind, I'm not withdrawing 
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01 : 03:46 1 

this one. I'm going to sign an order. 

01 : 03:47 2 

THE DEFENDANT: I understand. 

01 : 03:48 3 

THE COURT: You'll be transported to and from 

01 : 03:50 4 

Auburn on a daily -- well, not tomorrow, but for the 

01 : 03:53 5 

rest of our court appearances. Don't have your 

01 : 03:55 6 

attorney ask me to keep you in Oswego from now on. 

01 : 03:58 7 

okay? 

01 : 03:58 8 

THE DEFENDANT: Thank you. Thank you. 

01 : 03:59 9 

THE COURT: I'm not trying to be difficult, 

01 : 04:00 10 

sir, but I'm not going to continue to withdraw my 

01 : 04:03 11 

orders. 

01 : 04:04 12 

THE DEFENDANT: I understand. I'm sorry. 

01 : 04:06 13 

THE COURT: Do you want to wait for Mr. Moody 

01 : 04:08 14 

or can we call a witness? 

01 : 04:10 15 

MR. OAKES: We can call the witness. That's 

01 : 04:12 16 

fine. Thank you though. 

01 : 04:12 17 

THE COURT: Mr. Pierce. Mr. Oakes, do you 

01 : 04:59 18 

want to make sure your mike is on please? 

01 : 05:01 19 

MR. OAKES: Certainly, Your Honor. 

01 : 05:20 20 

THE CLERK: I'm going to swear you in again, 

01 : 05:23 21 

sir. Stand up. Raise your right hand, left -- 

22 

WILLIAM PIERCE, Called as a witness, having 

01 : 05:35 23 

been duly sworn, was examined and testified as follows: 

01 : 05:35 24 

THE CLERK: Please state your name for the 

01 : 05:37 25 

record. 


Jennifer Adydan 
Official Court Reporter 



William Pierce - Cross 


1017 


01 : 05:37 1 

THE WITNESS: William F. Pierce. 

01 : 05:39 2 

THE CLERK: Have a seat please. 

01 : 05:40 3 

THE WITNESS: Thank you. 

01 : 05:40 4 

THE COURT: Thank you, Mr. Pierce. Mr. Oakes, 

01 : 05:44 5 

continue please, sir. 

01 : 05:45 6 

MR. OAKES: Thank you very much, Your Honor. 

01 : 05:51 7 

Q. Mr. Pierce, from where your vehicle was positioned 

01 : 05:55 8 

in the roadway -- 

01 : 05:56 9 

A. Urn hum. 

01 : 05:56 10 

Q. -- to when you saw the van, could you approximate 

01 : 06:00 11 

the feet or yards how far the van was from you? In feet if 

01 : 06:07 12 

you can. 

01 : 06:07 13 

A. Well, I'd say from here to the wall on the other 

01 : 06:12 14 

side of those doors, so probably say about sixty feet. 

01 : 06:17 15 

Q. About -- 

01 : 06:18 16 

THE COURT: Can we ask for clarification? The 

01 : 06:20 17 

wall behind the closed doors right now? 

01 : 06:22 18 

THE WITNESS: Yes. 

01 : 06:23 19 

THE COURT: So the court officer opened up or 

01 : 06:25 20 

the deputy opened up those doors, that would be your 

01 : 06:28 21 

perspective? 

01 : 06:29 22 

THE WITNESS: Yes. 

01 : 06:30 23 

MR. OAKES: Deputy Brown, would you open up 

01 : 06:32 24 

those doors? 

01 : 06:33 25 

THE COURT: So you're making reference to the 
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01 : 06:36 1 

front of the courthouse from where you're sitting. 

01 : 06:39 2 

THE WITNESS: Possibly another ten feet or so, 

01 : 06:42 3 

not much. 

01 : 06:42 4 

THE COURT: Thank you. 

01 : 06:46 5 

MR. OAKES: Your Honor, for the record do we 

01 : 06:47 6 

want to try to establish some approximation of that 

01 : 06:51 7 

distance? Ms. Peebles, do you have an approximation? 

01 : 06:54 8 

MS. PEEBLES: He said sixty feet but I don't 

01 : 06:57 9 

know if that's sixty feet. 

01 : 06:59 10 

THE COURT: I have a reference. 

01 : 07:02 11 

MR. OAKES: Okay, that's fine. 

01 : 07:03 12 

Q. And at the time that you first saw the driver, the 

01 : 07:12 13 

male, he was a male driver? 

01 : 07:13 14 

A. Yes. 

01 : 07:13 15 

Q. He was inside of the vehicle? 

01 : 07:15 16 

A. That's correct. 

01 : 07:16 17 

Q. Okay, and how long did you see him sitting inside of 

01 : 07:21 18 

the vehicle? 

01 : 07:21 19 

A. Possibly twenty seconds possibly. 

01 : 07:31 20 

Q. Okay. 

01 : 07:32 21 

A. At the most, at the longest. 

01 : 07:35 22 

Q. At the lowest you said? 

01 : 07:36 23 

A. Pardon? 

01 : 07:37 24 

Q. Did you say at the lowest twenty-seconds or longest? 

01 : 07:40 25 

A. At the highest. 
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THE COURT: The highest. 

A. At the longest amount of time. 

Q. Okay, so I mean it could have been much shorter than 
that ten seconds maybe? 

A. It could have been. 

Q. Okay. 

A. It wouldn't have exceeded twenty. 

Q. And would it be fair to say that because he was 
inside of the vehicle -- well, the female was outside of 
the vehicle talking with him, correct? 

A. Yes. 

Q. So while he was inside of the vehicle, you didn't 
have a clear view of him from where you were? 

A. I had a very clear view of him. 

Q. You did? 

A. At all times. 

Q. And when he got out of the vehicle, you said he 
quickly moved around the front of the van to the point 
where he struck her? 

A. Yes. 

Q. How long did it take him to get out of the van and 
kind of come around the front, three seconds, four seconds? 

A. I'm not in any position to gauge that amount of 
time. 

Q. Okay. 
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01 : 08:32 1 

A. Because it was fast enough that -- it was fast 

01 : 08:35 2 

enough but slow enough. Probably in actual time it might 

01 : 08:41 3 

have been three seconds. 

01 : 08:42 4 

Q. Okay. 

01 : 08:42 5 

A. But in the way I saw it, it could have been thirty 

01 : 08:47 6 

seconds for him to get from the door to her. All's I saw 

01 : 08:51 7 

was something that enraged me when he hit her. 

8 

Q. Okay. 

9 

(People's Exhibit YY was marked for 

10 

identification). 

11 

(People's Exhibit ZZ was marked for 

01 : 08:55 12 

identification). 

01 : 08:55 13 

MR. OAKES: Your Honor, may I approach the 

01 : 09:01 14 

witness? 

01 : 09:02 15 

THE COURT: Yes. 

01 : 09:05 16 

Q. Mr. Pierce, I'm going to show you first what's been 

01 : 09:08 17 

marked for identification as Exhibit YY. 

01 : 09:12 18 

A. Okay. 

01 : 09:12 19 

Q. Do you generally recognize what's shown in that 

01 : 09:14 20 

photograph, sir? 

01 : 09:15 21 

A. Yes. 

01 : 09:19 22 

Q. Okay, is that the D&W? 

01 : 09:22 23 

THE COURT: Is somebody's computer and their 

01 : 09:24 24 

phone beeping and/or making noise because if it is, 

01 : 09:26 25 

turn it off please. Thank you. 
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01 : 09:30 1 

THE WITNESS: I had my phone running. 

01 : 09:32 2 

THE COURT: No, it wasn't you. 

01 : 09:35 3 

THE WITNESS: There. 

01 : 09:36 4 

Q. All set, okay. Mr. Pierce, this exhibit that we're 

01 : 09:43 5 

looking at, YY. 

01 : 09:44 6 

A. Yeah. 

01 : 09:44 7 

Q. Does that fairly and accurately show the layout of 

01 : 09:49 8 

the D&W on that morning? 

01 : 09:51 9 

A. Yes, yes. 

01 : 09:51 10 

Q. And I'm also going to show you what's been marked 

01 : 09:54 11 

for identification as Exhibit ZZ. 

01 : 09:56 12 

A. Okay. 

01 : 09:56 13 

Q. Does that also show -- accurately show the layout of 

01 : 10:00 14 

the D&W, the store, the pumps on that morning? 

01 : 10:06 15 

A. I'd -- I'd have to say yes, you know. 

01 : 10:14 16 

Q. Okay. 

01 : 10:15 17 

A. 'Cause it's so close that it's really no difference. 

01 : 10:21 18 

Q. Okay, the two photographs are basically the same 

01 : 10:24 19 

location taken from a different angle? 

01 : 10:26 20 

A. Right, yeah. 

01 : 10:27 21 

MR. OAKES: Your Honor, based upon the 

01 : 10:29 22 

witness's testimony, I'd like to offer Exhibits YY and 

01 : 10:32 23 

ZZ. 

01 : 10:33 24 

MS. PEEBLES: No objection. 

01 : 10:34 25 

THE COURT: Both YY and ZZ are in without 
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01 : 10:37 1 

obj ection. 

2 

(People's Exhibit YY was received in 

3 

evidence). 

4 

(People's Exhibit ZZ was received in 

01 : 10:37 5 

evidence). 

01 : 10:37 6 

Q. Okay, and what I'm going to ask you to do, Mr. 

01 : 10:40 7 

Pierce, is on Exhibit ZZ, I'm going to hand this to you. 

01 : 10:48 8 

Now if you could please, sir, I'm going to hand you a red 

01 : 10:51 9 

pen or marker. 

01 : 10:52 10 

A. Okay. 

01 : 10:52 11 

Q. Can you please put an X where your van was when 

01 : 10:55 12 

you -- when you saw -- where your vehicle was when you saw 

01 : 10:59 13 

the van? 

01 : 10:59 14 

A. Yes, right there. 

01 : 11:07 15 

Q. And for the record, the witness has made a mark in 

01 : 11:11 16 

red ink, and Mr. Pierce, I'm going to ask you, I'm now 

01 : 11:16 17 

going to hand you a blue marker. 

01 : 11:17 18 

A. Could have been a little bit back farther. 

01 : 11:19 19 

Q. Could have been a little bit back further? 

01 : 11:22 20 

A. A little bit, yeah. 

01 : 11:25 21 

Q. Do you think that red X is maybe off a little bit? 

01 : 11:26 22 

A. Yeah, higher up. It could have been lower because 

01 : 11:30 23 

if I'd have been just a little bit more, I could have 

01 : 11:33 24 

turned into there, but I was far enough ahead where I 

01 : 11:36 25 

couldn't turn in, okay. 
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01 : 11:39 1 

Q. So if you think that red X is off a mark, what I'm 

01 : 11:42 2 

going to do is hand you -- 

01 : 11:43 3 

A. Maybe a car length in actual. 

01 : 11:45 4 

Q. What I'll do then is I'll hand you the blue marker. 

01 : 11:48 5 

A. Okay. 

01 : 11:49 6 

Q. Put an X where you think you were with that blue 

01 : 11:51 7 

marker please. 

01 : 11:53 8 

A. Okay. 

01 : 12:02 9 

Q. Now and what I'm also going to do, Mr. Pierce, is 

01 : 12:06 10 

hand you a green marker. Can you please put an X where the 

01 : 12:13 11 

van was that you saw, that you described to the Court? 

01 : 12:18 12 

A. (Indicating). 

01 : 12:24 13 

Q. Okay. Thank you, Mr. Pierce. 

01 : 12:36 14 

MR. OAKES: Your Honor, may I publish this? 

01 : 12:39 15 

THE COURT: Sure. 

01 : 12:40 16 

MR. OAKES: Thank you. 

01 : 13:18 17 

(Whereupon, the exhibit was published). 

01 : 13:18 18 

Q. Mr. Pierce, can you see where I'm pointing with my 

01 : 13:21 19 

finger? 

01 : 13:22 20 

A. Yep. 

01 : 13:23 21 

Q. It's this blue mark here is where your van was? 

01 : 13:25 22 

A. Just about, yes. 

01 : 13:26 23 

Q. Or where your vehicle was, sorry. And this green 

01 : 13:30 24 

mark over here, this X is where the van was that you saw? 

01 : 13:33 25 

A. Right, where the white van was, yes. 
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01 : 13:36 1 

Q. Okay, now looking at that photograph -- 

01 : 13:39 2 

A. Pardon? 

01 : 13:39 3 

Q. Looking at that photograph and looking at the 

01 : 13:42 4 

distance shown in that photograph, do you still think you 

01 : 13:45 5 

were sixty feet away or must have been a little further? 

01 : 13:53 6 

A. I'm not going to -- I'm not going to approximate 

01 : 13:56 7 

because I don't know how big that island is. I had no idea 

01 : 14:02 8 

in length how big that island is, and that would shorten or 

01 : 14:06 9 

lengthen the amount of feet, but I still -- I still feel 

01 : 14:13 10 

that I was close enough to the van that I saw everything as 

01 : 14:20 11 

it was going on and as it was happening in full detail. 

01 : 14:26 12 

Q. Mr. Pierce, again, you said you were a little bit 

01 : 14:29 13 

ahead of this driveway here, the 104 side? 

01 : 14:32 14 

A. That's right. 

01 : 14:33 15 

Q. So you couldn't turn in. Now this here what I'm 

01 : 14:37 16 

pointing to right now, that's the entrance on the 104B 

01 : 14:39 17 

side, correct? 

01 : 14:40 18 

A. That's correct, yes. 

01 : 14:41 19 

Q. You would agree that's a pretty wide entranceway? 

01 : 14:45 20 

A. Not when you got a slippery road trying to turn into 

01 : 14:48 21 

it with cars coming, no, it's not very wide. 

01 : 14:52 22 

Q. Well, from making a turn from a standstill, you made 

01 : 14:57 23 

the turn, how much speed did you pick up? How fast were 

01 : 15:00 24 

you going? 

01 : 15:01 25 

A. Enough speed that you're going to slide on slippery 
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01 : 15:06 1 

pavement I can guarantee you because I did try to stop and 

01 : 15:09 2 

I did slide beyond the turning point into that driveway. 

01 : 15:14 3 

Q. Okay. 

01 : 15:24 4 

THE COURT: Mr. Oakes, just so I'm clear, the 

01 : 15:26 5 

blue X was his van, the green X was the van getting -- 

01 : 15:31 6 

at the D&W. What is the red X for? 

01 : 15:33 7 

MR. OAKES: The red was where he initially 

01 : 15:36 8 

marked his vehicle as being -- 

01 : 15:37 9 

THE COURT: So red and blue. Blue has been 

01 : 15:39 10 

substituted for red. 

01 : 15:40 11 

MR. OAKES: Correct. 

01 : 15:41 12 

Q. And again, Mr. Pierce, I -- I think I mistakenly 

01 : 15:44 13 

called your vehicle a van. What kind of vehicle were you 

01 : 15:47 14 

driving? 

01 : 15:47 15 

A. I was driving a gray eighty-nine Safari van. 

01 : 15:50 16 

Q. You were in a van too? 

01 : 15:52 17 

A. I was in a van, yes. 

01 : 15:54 18 

Q. Okay. So the blue mark is the correction as to 

01 : 15:59 19 

where you actually were, and the green mark is where the 

01 : 16:01 20 

van that you saw was. 

01 : 16:02 21 

A. I'm -- that's pretty close. 

01 : 16:04 22 

Q. Okay. Now, Mr. Pierce -- 

01 : 16:20 23 

A. I didn't mean to hide behind her. 

01 : 16:23 24 

Q. No, you're fine. You said at the time back in 1994 

01 : 16:27 25 

that summer you weren't really reading the Palladium Times 
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William Pierce - Cross 

at that point, the Pal Times? 

A. No, I wasn't. 

Q. You would read the Post-Standard I think you said 
out of Syracuse? 

A. Yes, and Oswego Valley. 

Q. Oswego Valley. 

A. Yeah. 

Q. Did you ever get -- back in those days, the 
Post-Standard used to come out I think in the morning, and 
they had the Herald American that came out in the 
afternoon. 

A. Right, the Herald Journal, yes. 

Q. Did you get both of those or did you see those? 

A. I used to get -- when the Herald Journal was being 
printed and being distributed, I always got the Herald 
Journal because I liked the evening news. 

Q. Catch up on what happened that day, correct? 

A. That's right. 

Q. Now, when you saw Mr. Thibodeau's picture in the 
Post-Standard or the Herald, what was his appearance? 

A. What was his appearance? 

Q. Yes. 

A. Well, his appearance to me at the time was -- I 
thought he was as disguised as possible, and the fact that 
that mustache that he wore, I thought it was silly. 
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01 : 17:31 1 

Q. Okay. 

01 : 17:31 2 

A. You know, I thought it was a pretty silly thing for 

01 : 17:34 3 

a grown man to be harvesting a mustache like that. 

01 : 17:40 4 

Q. To your recollection as you sit here right now, do 

01 : 17:43 5 

you recall him having a beard or goatee? 

01 : 17:45 6 

A. No. I never saw him with a beard until the pictures 

01 : 17:51 7 

you gave me this morning. 

01 : 17:52 8 

Q. Okay, well, Mr. Pierce -- 

01 : 17:55 9 

MR. OAKES: May I approach, Your Honor? 

01 : 17:56 10 

THE COURT: Sure. 

11 

(People's Exhibit AAA was marked for 

01 : 18:01 12 

identification). 

01 : 18:01 13 

Q. Mr. Pierce, I'm going to show you what's been marked 

01 : 18:05 14 

for identification as AAA. 

01 : 18:08 15 

A. Yep. 

01 : 18:08 16 

Q. A copy of the Post-Standard from Tuesday, July 

01 : 18:11 17 

twenty-six, 1994. 

01 : 18:13 18 

A. Urn hum. 

01 : 18:14 19 

Q. All right, I'm going to ask you to look at the front 

01 : 18:16 20 

page on the bottom section, sir. 

01 : 18:21 21 

A. Yes, that's the picture you showed me, close to it. 

01 : 18:24 22 

Q. Okay. 

01 : 18:25 23 

A. Picture you showed me of Thibodeau. 

01 : 18:27 24 

Q. Was that an accurate picture of the way Gary 

01 : 18:30 25 

Thibodeau was portrayed in that Post-Standard at that time? 
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01 : 18:33 1 

01 : 18:34 2 

01 : 18:36 3 

01 : 18:37 4 

01 : 18:39 5 

01 : 18:43 6 

01 : 18:45 7 

01 : 18:47 8 

01 : 18:47 9 

01 : 18:48 10 
01 : 18:52 11 
01 : 18:52 12 
01 : 18:54 13 
01 : 18:56 14 
01 : 19:01 15 
01 : 19:03 16 
01 : 19:06 17 
01 : 19:08 18 
01 : 19:09 19 
01 : 19:11 20 
01 : 19:14 21 
01 : 19:16 22 
01 : 19:18 23 
01 : 19:24 24 

25 


MS. PEEBLES: Objection. 

A. In this Post-Standard, yes. 

THE COURT: Hold on. What's your objection? 

MS. PEEBLES: Is that an accurate depiction of 
how Gary Thibodeau was portrayed. The photograph 
speaks for itself. 

THE COURT: Any objection to the paper moving 
in? 


MS. PEEBLES: I have no objection to the 
news -- any newspaper article he wants to introduce I 
don't object. 

MR. OAKES: Okay. Thank you, Your Honor. 

Your Honor, then in that case the People would offer 
Exhibit AAA which is the Post-Standard from Tuesday 
July twenty-six, 1994. 

THE COURT: AAA is in without objection. 

MR. OAKES: The People offer -- 

MS. PEEBLES: Judge, I don't object, but this 
witness basically said he didn't read the Post- 
Standard, he read the Herald American, and he is 
introducing the Post-Standard versions of the paper. 

THE COURT: He did say he read the 
Post-Standard, the Herald Journal, but if you move AAA 
in, there is no objection to that. 

(People's Exhibit AAA was received in 
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evidence). 

(People's Exhibit BBB was marked for 
identification). 

THE COURT: What's the next one? 

MR. OAKES: People's Exhibit BBB which is the 
Harold Journal also from Tuesday, July twenty-six, 

1994. 

THE COURT: Would you like to see those? 

MS. PEEBLES: I took a look at them. No 
objection. 

THE COURT: BBB is in without objection. 

(People's Exhibit BBB was received in 
evidence). 

(People's Exhibit CCC was marked for 
identification). 

MR. OAKES: And CCC is from July twenty-fourth 
of 1994. It's the Herald American, Your Honor. 

THE COURT: Again, Ms. Peebles, in without 
objection? 

MS. PEEBLES: No objection, Judge. 

THE COURT: Thank you. 

(People's Exhibit CCC was received in 
evidence). 

Q. And I guess starting first in time, Mr. Pierce, 
again, Exhibit CCC from July twenty-fourth 1994, is that 
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01 : 20:04 1 

picture of Gary Thibodeau on that? 

01 : 20:06 2 

A. Yes, I do. 

01 : 20:07 3 

Q. And what type of facial hair does he have in that 

01 : 20:10 4 

photograph, sir? 

01 : 20:11 5 

A, He has a type of a goatee. 

01 : 20:14 6 

Q. Okay, he has a mustache, and let me ask you, does he 

01 : 20:21 7 

also have hair along his chin line? 

01 : 20:23 8 

A. Yeah. It's standard goatee of that time, at that 

01 : 20:28 9 

time. 

01 : 20:28 10 

Q. Okay. 

01 : 20:30 11 

A. But if you are asking me did I see these pictures at 

01 : 20:34 12 

the time? And I'll tell you no because I made -- I've told 

01 : 20:40 13 

you earlier that during the summer I very seldom kept up 

01 : 20:44 14 

with the news or read the paper. 

01 : 21:05 15 

Q. Mr. Pierce, in October of 2014, you met with 

01 : 21:20 16 

Investigator Pietroski of the Sheriff's Department? 

01 : 21:23 17 

A. Yes, I did. 

01 : 21:24 18 

Q. And he showed you a photo array at that time didn't 

01 : 21:28 19 

he? 

01 : 21:28 20 

A. Pardon? 

01 : 21:28 21 

Q. He showed you a photo array at that time? 

01 : 21:30 22 

A. No. 

01 : 21:32 23 

Q. In October of 2014? 

01 : 21:37 24 

A. In October, yes, but okay, yes. 

01 : 21:39 25 

Q. Because just to establish the timeline again, you 
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01 : 21:45 1 

met with him initially on July twenty-fifth of 2014. 

01 : 21:48 2 

A. Urn hum. 

01 : 21:49 3 

Q. And at that point you thought it was Gary Thibodeau 

01 : 21:51 4 

you saw at the -- 

01 : 21:52 5 

A. Urn hum. 

01 : 21:53 6 

Q. And then after that, you saw news reports and media 

01 : 21:59 7 

accounts, and then you changed your opinion and said you 

01 : 22:03 8 

thought it was James Steen. 

01 : 22:04 9 

A. I called Detective Pietroski and I told him that I'm 

01 : 22:13 10 

not so sure that Thibodeau did it, I -- from a picture that 

01 : 22:17 11 

I saw in the Post-Standard, and right off quick he more or 

01 : 22:25 12 

less pooh poohed me and dismissed me, and then he came 

01 : 22:30 13 

later with the photo array, and at that time, with that 

01 : 22:37 14 

photo array, I told him if he had a picture of Thibodeau 

01 : 22:44 15 

when he was arrested and arranged at that time, which he 

01 : 22:48 16 

failed to produce to me, I could identify beyond a shadow 

01 : 22:53 17 

of a doubt and he -- he refused to -- he just ignored me 

01 : 22:58 18 

and didn't give it to me. 

01 : 22:59 19 

Q. Okay, well, Mr. Pierce, you called Investigator 

01 : 23:06 20 

Pietroski, you said the time that he I think your words 

01 : 23:09 21 

were pooh poohed you, because at that point you said you 

01 : 23:12 22 

thought it was James Steen, by telephone? 

01 : 23:15 23 

A. Yes. I said -- told him I was pretty sure that's 

01 : 23:19 24 

who it was. 

01 : 23:20 25 

Q. Would you agree that pretty sure is different than 
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being certain about something? 

A. Pardon? 

Q. Would you agree that being pretty sure about 
something is different than being certain about something? 

A. Well, after I had said that Gary was the one that 
did it, and I realized that I had made a terrible mistake 
when I saw the picture of Steen in the newspaper, I knew I 
had made a mistake and that I was going to rectify it as 
soon as I possibly could. 

Q. And the photograph that you saw of James Steen in 
the paper showed him essentially in a lineup with numbers 
behind him showing his height? 

A. No. 

Q. No? 

A. I didn't see any -- any -- I didn't see any 
measurements behind any of the pictures. If they were 
there I didn't see 'em. 

Q. Well, Exhibit No. 138 that Ms. Peebles showed you 
earlier, when was the first time you saw this photograph? 

A. It was in the Post-Standard about ten days to two 
weeks after I had made that statement to Detective 
Pietroski. 

Q. After which statement? 

A. The statement that I read this morning that you and 
I went over. 
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01 : 24:39 1 

Q. Okay, so you gave the written statement. 

01 : 24:43 2 

A. Right, the written statement, right. 

01 : 24:46 3 

Q. And then a week to ten days later you saw this 

01 : 24:49 4 

photograph? 

01 : 24:49 5 

A. Right. 

01 : 24:50 6 

Q. 138. 

01 : 24:51 7 

A. Right. 

01 : 24:52 8 

Q. And based on seeing this photograph is why you 

01 : 24:54 9 

called Investigator Pietroski back? 

01 : 24:56 10 

A. That's exactly right. 

01 : 24:58 11 

Q. Okay, I just want to be clear. So and again, in 

01 : 25:01 12 

this photograph Mr. Steen has a full beard, mustache? 

01 : 25:06 13 

A. That's correct. 

01 : 25:07 14 

Q. And he also appears in basically an inmate outfit, 

01 : 25:10 15 

would you agree with that? 

01 : 25:11 16 

A. It doesn't matter what he appears in. 

01 : 25:13 17 

Q. Okay. 

01 : 25:14 18 

A. His face is the one that I saw. 

01 : 25:17 19 

Q. Well, do you know when this photograph was taken of 

01 : 25:20 20 

Mr. Steen? 

01 : 25:21 21 

A. Pardon? 

01 : 25:21 22 

Q. Do you know when this photograph was taken of Mr. 

01 : 25:24 23 

Steen? 

01 : 25:24 24 

A. I have no idea and it -- I don't think it -- it 

01 : 25:27 25 

makes much difference. 
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: 25 : 

48 

9 

01 : 

: 25 : 

52 

10 

01 : 

: 25 : 

54 

11 

01 : 

: 25 : 

59 

12 

01 : 

: 26 : 

02 

13 

01 : 

: 2 6 : 

02 

14 

01 : 

: 26 : 

04 

15 

01 : 
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22 

01 : 

: 26 : 

: 31 

23 

01 : 

: 26 : 

: 35 

24 

01 : 

: 26 : 

: 38 

25 


Q. Well -- 

A. When it was taken or anything. That's the picture 
of the guy that I saw hit the woman at the gas station. 

Q. Well, Mr. Pierce, would you agree that people's 
appearances change over time? 

A. Pardon? 

Q. Would you agree that people's appearances change 
over time? 

A. Yes. A lot of my friends don't look like they used 
to and apparently I don't look like I used to. 

Q. And neither do I. Would you agree that people gain 
weight or lose weight over a period of sixteen to twenty 
years? 

A. I -- I have to say yes. 

Q. Okay, and sometimes they change their facial hair. 

A. Yes. 

Q. They could go from not having a beard to twenty 
years later they have a beard. 

A. Yep. 

Q. Let me ask you, Mr. Pierce, in looking at -- 
deciding whether James Steen was involved with this, do you 
think it would be more useful to you to look at a 
photograph that was taken a few years ago or a photograph 
that was taken closer to 1994? 

A. I -- I don't believe it would make any difference 
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01 : 26:43 1 

because how -- how -- a person with a beard, unless it's 

01 : 26:49 2 

gray and white streaked, his age is relatively undetectable 

01 : 26:58 3 

to be precise. I can never recognize a person age by his 

01 : 27:05 4 

face with a full beard. I have a brother that's a good 

01 : 27:09 5 

demonstration of that, and he's eight years younger than I 

01 : 27:16 6 

am. 

01 : 27:17 7 

Q. Okay. Well, Mr. Pierce, in October of 2014, 

01 : 27:26 8 

Investigator Pietroski showed you two different photo 

01 : 27:29 9 

arrays didn't he? 

01 : 27:30 10 

A. Pardon? 

01 : 27:31 11 

Q. Investigator Pietroski showed you two different sets 

01 : 27:35 12 

of photos didn't he? 

01 : 27:37 13 

A. Two pages of photos with six photos on each page. 

01 : 27:43 14 

yes. 

01 : 27:44 15 

Q. And it's your testimony that Investigator Pietroski 

01 : 27:50 16 

refused to show you a photograph of Gary Thibodeau around 

01 : 27:54 17 

the time of his arrest in 1994? 

01 : 27:57 18 

A. A picture of him when he was arrested. Did he have 

01 : 28:00 19 

a full beard? Or didn't he. That's -- I said that will 

01 : 28:05 20 

tell you who did it and who didn't do it. I said if Gary 

01 : 28:10 21 

Thibodeau did not have a full beard when he was arrested, 

01 : 28:15 22 

he's not the person that did it. I said I'll guarantee you 

01 : 28:18 23 

that a hundred thousand percent. 

24 

(People's Exhibit DDD was marked for 

01 : 28:21 25 

identification). 
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01 : 28:21 1 

MR. OAKES: Okay, Your Honor, may I approach 

01 : 28:23 2 

the witness? 

01 : 28:23 3 

THE COURT: Yes. 

01 : 28:25 4 

Q. Mr. Pierce, I'm going to show you what's been marked 

01 : 28:28 5 

for identification as DDD. 

01 : 28:30 6 

A. Okay. 

01 : 28:30 7 

Q. Do you recognize this, sir? 

01 : 28:34 8 

A. I recognize, yeah, pretty much. 

01 : 28:39 9 

Q. Was that one of the two photo arrays that 

01 : 28:41 10 

Investigator Pietroski showed you in October of 2014? 

01 : 28:46 11 

A. I'd say so. 

01 : 28:48 12 

Q. And when you were shown that photo array, you didn't 

01 : 28:50 13 

recognize anybody in that photo. 

01 : 28:52 14 

A. I don't know any of them. How should I recognize 

01 : 28:55 15 

them? 

01 : 28:55 16 

Q. Okay. Well, you didn't recognize any of those 

01 : 28:58 17 

people as being the male in the van did you? 

01 : 29:00 18 

A. Not at all. 

01 : 29:01 19 

Q. Okay. Now do you realize that Mr. Steen is in 

01 : 29:05 20 

position number three in that photo array? 

01 : 29:08 21 

A. I wouldn't say that was Mr. Steen that I know. 

01 : 29:17 22 

That's the Steen that I know (indicating). 

01 : 29:19 23 

Q. Number -- Exhibit 138 is the Steen that you know. 

01 : 29:21 24 

A. Urn hum. That's the one that I know. Those are two 

01 : 29:27 25 

different people as far as I can see. 
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01 : 29:29 1 

MR. OAKES: Okay. Your Honor, may I approach 

01 : 29:35 2 

the witness again? 

01 : 29:36 3 

THE COURT: Excuse me? 

01 : 29:37 4 

MR. OAKES: May I approach the witness? 

01 : 29:38 5 

THE COURT: Sure. 

01 : 29:39 6 

Q. Mr. Pierce, you said the person in number three in 

01 : 29:42 7 

Exhibit DDD is a different person than the person in 

01 : 29:46 8 

Exhibit 138. 

01 : 29:46 9 

MS. PEEBLES: Your Honor, I'm going to object. 

01 : 29:48 10 

Asked and answered. 

01 : 29:49 11 

THE COURT: We don't know the question. Ask 

01 : 29:53 12 

the question. I'm going to overrule it until I hear 

01 : 29:54 13 

the question. 

01 : 29:55 14 

Q. You said those were two different people? I'm going 

01 : 29:57 15 

to ask you to look at -- 

01 : 29:58 16 

A. To me they look two different people. This is the 

01 : 30:01 17 

one that I saw at the gas station. This guy I've never saw 

01 : 30:06 18 

in my life. 

01 : 30:07 19 

Q. Okay. 

01 : 30:08 20 

A. Okay? 

01 : 30:13 21 

Q. And Exhibit DDD, that's again, you recognize this as 

01 : 30:19 22 

being the same photographic array you were shown by 

01 : 30:23 23 

Investigator Pietroski? 

01 : 30:23 24 

A. It looks it. It looks pretty much -- pretty much. 

01 : 30:26 25 

yes. 
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01 : 30:27 1 

MR. OAKES: Your Honor, the People would offer 

01 : 30:31 2 

Exhibit DDD. 

01 : 30:32 3 

MS. PEEBLES: I have no objection. 

01 : 30:33 4 

THE COURT: DDD is in without objection. 

5 

(People's Exhibit DDD was received in 

6 

evidence). 

7 

(People's Exhibit EEE was marked for 

01 : 30:45 8 

identification). 

01 : 30:45 9 

Q. Mr. Pierce, your testimony is that Investigator 

01 : 30:49 10 

Pietroski showed you a photo array of Gary Thibodeau 

01 : 30:53 11 

without Gary having a beard or facial hair? 

01 : 30:55 12 

A. Yes. Any pictures that I saw of Mr. Thibodeau there 

01 : 31:01 13 

was no full beard on any of 'em at any time. 

01 : 31:05 14 

Q. Well, Mr. Pierce, I'm going to hand you what's been 

01 : 31:10 15 

marked for identification as EEE. 

01 : 31:13 16 

A. Yeah. 

01 : 31:14 17 

Q. Do you recognize that, sir? 

01 : 31:15 18 

A. No. 

01 : 31:17 19 

Q. You don't recognize that as being the photo array 

01 : 31:21 20 

that Investigator Pietroski showed you? 

01 : 31:23 21 

A. Some of these people have similar features, but as 

01 : 31:25 22 

far as identifying any of them, no. 

01 : 31:28 23 

Q. Well, I'm not asking you to identify any of them. 

01 : 31:31 24 

What I'm asking you is the object you're holding with the 

01 : 31:33 25 

six photos in it. 
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01 : 31:35 1 

A. Yes. 

01 : 31:35 2 

Q. Isn't that the same photo array the investigator 

01 : 31:38 3 

showed you in October? 

01 : 31:38 4 

A. I think so, yes, yeah, I think it is. It looks 

01 : 31:42 5 

similar. 

01 : 31:43 6 

Q. Okay. 

01 : 31:43 7 

A. 'Cause I remember these beards on here. 

01 : 31:48 8 

Q. Okay, so you believe -- it's your testimony this is 

01 : 31:51 9 

the photo array that was shown you in October? 

01 : 31:53 10 

A. Yeah. 

01 : 31:53 11 

Q. 2014? 

01 : 31:54 12 

A. Yeah. 

01 : 31:55 13 

MR. OAKES: Your Honor, the People would offer 

01 : 31:56 14 

Exhibit EEE. 

01 : 31:57 15 

THE COURT: Have you seen it? 

01 : 31:59 16 

MS. PEEBLES: I have no objection. 

01 : 32:00 17 

THE COURT: In without objection. 

18 

(People's Exhibit EEE was received in 

01 : 32:04 19 

evidence). 

01 : 32:04 20 

Q. Mr. Pierce, do you realize that Exhibit No. 5 -- 

01 : 32:06 21 

MS. PEEBLES: I'm going to object to the 

01 : 32:08 22 

testimony of Mr. Oakes. 

01 : 32:10 23 

THE COURT: You can lead him, but I know what 

01 : 32:12 24 

you're going for. Just point it out more subtlely. 

01 : 32:16 25 

MR. OAKES: Thank you. 
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01 : 
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25 


Q. Do you recognize the person in Exhibit No. 5, in 
photo number five, photo position number five? 

A. It looks similar to Mr. Thibodeau. 

Q. Okay, can you tell us whether it is Mr. Thibodeau? 

A. No, I can't. 

Q. Do you know when that photograph was taken of Mr. 
Thibodeau? 

A. Don't have any idea. 

Q. Let me ask you, that picture of Mr. Thibodeau, 
number five -- 

A. Urn hum. 

Q. -- does that look like the gentleman that's sitting 
at the table over there? 

A. No. 

Q. So would you agree people's appearances change over 
the years? 

A. I did this morning. 

MS. PEEBLES: I object to Mr. Oakes 
testifying. 

THE COURT: I'm going to allow the question. 
That's fine. 

A. I did this morning. 

Q. Okay, so would it be fair to say -- would it be fair 
to say that James Steen's appearance may have changed over 
the years from 1994 to present? 
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01 : 33:09 1 

A. James Steen picture that I see was the man that I 

01 : 33:15 2 

saw. Now we can play games with faces and features, but it 

01 : 33:23 3 

still remains the fact that the man that I saw was James 

01 : 33:27 4 

Steen according to your identification. 

01 : 33:30 5 

Q. Okay, and are you as certain of that identification 

01 : 33:34 6 

as you were of your identification of Gary Thibodeau on 

01 : 33:37 7 

July twenty-fifth of 2014? 

01 : 33:39 8 

MS. PEEBLES: Objection. 

01 : 33:40 9 

THE COURT: Sustained. It's before me. It's 

01 : 33:52 10 

already been -- 

01 : 33:53 11 

MR. OAKES: Okay, that's fine. 

01 : 34:18 12 

MR. OAKES: Your Honor, I have no further 

01 : 34:19 13 

questions for Mr. Pierce. 

01 : 34:22 14 

THE COURT: Ms. Peebles? 

01 : 34:24 15 

MS. PEEBLES: Yes. 

01 : 34:31 16 

REDIRECT EXAMINATION 

01 : 34:31 17 

BY MS. PEEBLES: 

01 : 34:32 18 

Q. Mr. Pierce, when you were talking with Investigator 

01 : 34:36 19 

Pietroski, were you ever shown a photograph of any vans? 

01 : 34:41 20 

A. No. 

01 : 34:41 21 

Q. And -- 

01 : 34:42 22 

MR. OAKES: Objection, Your Honor. Beyond the 

01 : 34:44 23 

scope of cross. 

01 : 34:45 24 

THE COURT: You asked about photographs. I'll 

01 : 34:46 25 

allow it. 
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01 : 34:48 1 

Q. Your answer is no? 

01 : 34:51 2 

A. Yes. No. 

01 : 34:52 3 

Q. And I showed you Defendant's Exhibit 132. 

01 : 34:58 4 

A. Yes. 

01 : 34:58 5 

Q. On your direct? 

01 : 34:59 6 

A. Yes, you did. Yes. 

01 : 35:01 7 

Q. And it's your testimony that that was not the van 

01 : 35:04 8 

that you saw that morning. 

01 : 35:05 9 

A. That's correct. 

01 : 35:06 10 

Q. Now, you were shown a photograph which has been 

01 : 35:12 11 

received into evidence Exhibit 120 -- or Exhibit ZZ and XX. 

01 : 35:25 12 

Did you see them? I'm going to hand you these back. 

01 : 35:28 13 

A. Yes. 

01 : 35:28 14 

Q. Have you take a look. Now where you put that X, is 

01 : 35:32 15 

that the third pump that you were referring to when you 

01 : 35:35 16 

were being cross-examined by Mr. Oakes? 

01 : 35:37 17 

A. Yes. 

01 : 35:37 18 

Q. So there was a third pump there, that that's where 

01 : 35:41 19 

you saw that van. 

01 : 35:41 20 

A. Yes. 

01 : 35:41 21 

Q. And you remember that that's where you saw the white 

01 : 35:44 22 

rusty van. 

01 : 35:44 23 

A. That's right. 

01 : 35:46 24 

Q. Can you please describe the physique of the 

01 : 35:49 25 

individual that you saw get out of the driver's seat of the 
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van and hit the girl in the back of the head? 

A. Pardon? 

Q. The build, how -- how -- what type of build? 

A. He was built like me. 

Q. And how would you describe yourself? 

A. Well, I'm only five-seven and a half and I weigh 
two-fifty. 

Q. How much did the person roughly, I know it's hard to 
guess, but how -- how husky was the person that you saw get 
out of the van? 

A. About as husky as I am if not a little -- well, I'd 
say about the same. 

Q. Now, did you have a cell phone back in 1994 when you 
were driving by the D&W on that Easter morning? 

A. No, no. 

Q. Did you tell anyone else what you saw Easter morning 
of April fourth, or April of 1994, anyone in your family? 

A. No. 

Q. Did you tell your companion? 

A. Not at that time, I told no one. 

Q. Did there come a point in time that you did tell one 
of your family members about what you saw? 

A. Yes. 

Q. And who was that? 

A. Well, my companion, Helen, I told her about it. 
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01 : 37:07 1 

Q. When did you tell Helen? 

01 : 37:11 2 

A. Well, when I saw the picture of the snow-covered gas 

01 : 37:18 3 

station, and it was on the TV, and we were sitting watching 

01 : 37:25 4 

the evening news, and one of the -- one of the news 

01 : 37:31 5 

channels had the picture of that station at the time that I 

01 : 37:36 6 

was there that I saw what I did. 

01 : 37:38 7 

Q. Okay, so back in 1994 you actually told Helen what 

01 : 37:42 8 

you saw that morning. 

01 : 37:44 9 

A. Not in ninety-four, no. 

01 : 37:46 10 

Q. What year was it when you told Helen? 

01 : 37:48 11 

A. I can't say. 

01 : 37:49 12 

Q. Did you ever make comments about it when you were 

01 : 37:52 13 

driving by the D&W on your way to Brennan Beach? 

01 : 37:56 14 

A. Quite often, yes. When something bothers you, you 

01 : 38:06 15 

know, and you feel a little bit ashamed of yourself for not 

01 : 38:10 16 

digging into a further situation like I did 'cause I'm a 

01 : 38:16 17 

pretty proud individual, and I decided that I'd go on, and 

01 : 38:22 18 

that was a decision that I made that I had to live with, 

01 : 38:28 19 

and it wasn't easy, and I didn't converse with anyone about 

01 : 38:37 20 

what I saw and -- because at that time I think, I don't 

01 : 38:42 21 

know why, but I was ashamed of myself for not diving into 

01 : 38:48 22 

it deeper. 

01 : 38:51 23 

Q. Thank you, Mr. Pierce. 

01 : 38:51 24 

MS. PEEBLES: No further questions. 

01 : 38:52 25 

THE COURT: Mr. Oakes? 
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01 : 38:56 1 

RECROSS-EXAMINATION 

01 : 38:57 2 

BY MR. OAKES: 

01 : 38:58 3 

Q. Your companion Helen, you were with her? 

01 : 39:20 4 

A. Yes. 

01 : 39:21 5 

Q. You were with her back in 1994? 

01 : 39:23 6 

A. Yes. 

01 : 39:23 7 

Q. And you never told her about the incident that day? 

01 : 39:27 8 

A. No, no. We were just -- she lived upstairs in this 

01 : 39:33 9 

rental apartment and I lived downstairs. 

01 : 39:38 10 

Q. Why -- why was it that you didn't tell her that day 

01 : 39:42 11 

or a couple weeks after you saw it? 

01 : 39:45 12 

A. Because at that time we were just acquaintances and 

01 : 39:50 13 

friends. 

01 : 39:52 14 

Q. Do you have any children? 

01 : 39:55 15 

A. I have two children by my first marriage that were 

01 : 39:59 16 

adopted, yes. 

01 : 40:00 17 

Q. Did you tell them or you didn't tell anybody about 

01 : 40:03 18 

what you saw? 

01 : 40:04 19 

A. I did not tell anyone. When you're ashamed of 

01 : 40:08 20 

something that you did or you didn't do, do you go around 

01 : 40:12 21 

telling everybody? 

01 : 40:14 22 

Q. Well -- 

01 : 40:16 23 

A. I don't. 

01 : 40:16 24 

Q. Mr. Pierce, at the time -- at the time that you saw 

01 : 40:22 25 

the incident, you just thought it was a domestic dispute, 
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1 

correct? 


01 : 40:26 

2 

A. 

That is correct, yes. 


01 : 40:27 

3 

Q. 

So at what point did you make the connection 

that i 

01 : 40:32 

4 

might have been Heidi Allen? 


01 : 40:33 

5 

A. 

When? 


01 : 40:34 

6 

Q. 

Yeah. 


01 : 40:35 

7 

A. 

When I heard that she'd been abducted. 


01 : 40:38 

8 

Q. 

When was that? 


01 : 40:41 

9 

A. 

Probably two, three days later. 


01 : 40:47 

10 

Q. 

So -- 


01 : 40:47 

11 

A. 

But I -- I still wasn't positive that that's 

what 

01 : 40:51 

12 

took place that I saw. 


01 : 40:52 

13 

Q. 

So in the first two or three days after then 


01 : 40:56 

14 

A. 

Urn hum. 


01 : 40:56 

15 

Q. 

You thought it might have been Heidi Allen that you 

01 : 40:59 

16 

had seen being kidnapped. 


01 : 41:00 

17 

A. 

Yes. What was -- I answered too quickly. What was 

01 : 41:09 

18 

that you actually said? 


01 : 41:11 

19 

Q. 

So within two or three days of witnessing this 

01 : 41:13 

20 

incident, you thought it might have been Heidi Allen 

that 

01 : 41:16 

21 

you saw 

being kidnapped. 


01 : 41:18 

22 

A. 

I was beginning to think that that's exactly 

what I 

01 : 41:20 

23 

saw. 



01 : 41:21 

24 


THE COURT: Mr. Oakes, this is beyond the 

01 : 41:23 

25 

scope of redirect. 
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01 : 41:24 1 

MR. OAKES: Okay. I have no further 

01 : 41:37 2 

questions, Your Honor. 

01 : 41:37 3 

THE COURT: Anything? 

01 : 41:39 4 

MS. PEEBLES: No, Your Honor. 

01 : 41:39 5 

THE COURT: Mr. Pierce, you can step down. 

01 : 41:41 6 

Thank you for your time, sir. 

01 : 41:42 7 

THE WITNESS: Yes. 

01 : 41:43 8 

THE COURT: Next witness? Who is it going to 

01 : 41:50 9 

be? 

01 : 41:51 10 

MS. PEEBLES: Ron Clark. 

01 : 41:53 11 

MR. MOODY: Judge, can we approach for one 

01 : 41:55 12 

second? 

01 : 41:55 13 

THE COURT: Sure. 

01 : 42:16 14 

(Whereupon, there was an off the record 

01 : 42:24 15 

discussion at the bench). 

01 : 43:37 16 

THE CLERK: Stand up please. Raise your right 

01 : 43:40 17 

hand. 

01 : 43:42 18 

RONALD CLARKE, Called as a witness, having been 

01 : 43:44 19 

duly sworn, was examined and testified as follows: 

01 : 43:44 20 

THE CLERK: Please state your name for the 

01 : 43:50 21 

record. 

01 : 43:50 22 

THE WITNESS: Ronald Clark. 

01 : 43:51 23 

THE CLERK: Spell your last name. 

01 : 43:52 24 

THE WITNESS: C-L-A-R-K-E. 

01 : 43:56 25 

THE CLERK: Have a seat please. 
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01 : 43:58 1 

THE COURT: Mr. Clark, before you start your 

01 : 43:59 2 

testimony, I'm going to ask you whether or not you 

01 : 44:01 3 

consent to have your testimony audio taped and video 

01 : 44:04 4 

taped. 

01 : 44:05 5 

THE WITNESS: It doesn't matter. 

01 : 44:06 6 

THE COURT: I know, but I need a yes you will 

01 : 44:08 7 

agree or no you don't want it to happen. 

01 : 44:10 8 

THE WITNESS: Yes, I agree. 

01 : 44:12 9 

THE COURT: Okay, thank you. 

01 : 44:15 10 

DIRECT EXAMINATION 

11 

BY MS. PEEBLES: 

01 : 44:16 12 

Q. Mr. Clarke, how old are you? 

01 : 44:19 13 

A. Fifty-three. 

01 : 44:19 14 

Q. Are you married? 

01 : 44:21 15 

A. No. 

01 : 44:21 16 

Q. Do you have any children? 

01 : 44:22 17 

A. Yes, I do. 

01 : 44:23 18 

Q. Are you currently living in Oswego County? 

01 : 44:27 19 

A. Yes, I am. 

01 : 44:28 20 

Q. And how long have you lived in Oswego County? 

01 : 44:30 21 

A. Since I was four years old. 

01 : 44:33 22 

Q. And what do you do for a living? 

01 : 44:36 23 

A. Build houses. All kinds of things. Thunder Island 

01 : 44:42 24 

Water Slide, different things like that. 

01 : 44:44 25 

Q. Do you own your own business or do you work for 
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anyone in particular? 

A. I own my own. 

Q. Is that a family-run business where your -- who -- 
do you employ anybody, I guess that's -- 

A. My father owned the business building homes and I 
continued on. 

Q. And you have been doing that for how long? 

A. Since I could. Since four years old. 

Q. Do you know an individual by the name of James 
Steen? 

A. Yes, I do. 

Q. How long have you known James Steen? 

A. Probably thirty-five years maybe. 

Q. Do you remember when you met him for the first time? 

A. Yes, I do. 

Q. When was that? 

A. I say yes, I do, but for the first time I believe 
was in the Palermo church. 

Q. And how old were you at that time? 

A. I can't really tell you that. 

Q. How often did you have contact with Mr. Steen? 

A. Maybe twenty times through life. 

Q. And describe the nature of the relationship you had 

with Mr. Steen. 

A. I guess it started his mother was a hairdresser and 
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01 : 46:07 1 

cut a lot of our hair so, you know, he was a little boy 

01 : 46:11 2 

playing in the front yard, at the time he was younger than 

01 : 46:14 3 

me by probably eight to ten years. From there he 

01 : 46:21 4 

occasionally would come around and ask if we could give him 

01 : 46:24 5 

a day's work here or there and, you know, just for a couple 

01 : 46:29 6 

extra dollars, so my dad would let him work here and there. 

01 : 46:33 7 

for him more than me at that time. 

01 : 46:36 8 

Q. Now, you said you had contact with him about how 

01 : 46:42 9 

many times? 

01 : 46:42 10 

A. Well, I would say myself personally probably about 

01 : 46:44 11 

twenty different times. 

01 : 46:46 12 

Q. And that was in what capacity, social or employment- 

01 : 46:50 13 

wi se? 

01 : 46:50 14 

A. He worked for my dad so, you know, we all met at the 

01 : 46:54 15 

shop in the morning, you know, you might see him there and 

01 : 46:57 16 

there, but physically talk to him or that kind of thing any 

01 : 47:00 17 

more was dealing with my dad at the time and so, you know, 

01 : 47:04 18 

my dad to give him a day's work maybe here or there. 

01 : 47:07 19 

Q. Do you recall what year it was when your father was 

01 : 47:10 20 

giving him work? 

01 : 47:11 21 

A. I would say in the middle nineties, you know. 

01 : 47:17 22 

Q. Now, did James Steen ever talk about the 

01 : 47:22 23 

disappearance of Heidi Allen in your presence? 

01 : 47:25 24 

A. Yes, he did. 

01 : 47:26 25 

Q. When was that? 
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A. A few years after the Thibodeau trial, I do remember 
that, he stopped by my house and he -- he -- I was in a 
discussion with my boys about going for a bicycle ride, and 
they were probably about fourteen or fifteen, and it was 
getting late at night, and Jay Steen had stopped in to see 
if I had a day's work that he could do, and he just 
happened to pop in the door the same time I was like kind 
of discussing with my boys to let them go for the bicycle 
ride, and he looked right at my boys, and they were from me 
to you away, and he said, "Oh, boys," he says, "It's 
getting late and you better listen to your dad." He says, 
"Look at what happened to Heidi Allen," and nobody was 
talking about Heidi Allen at the time, and I was in kind of 
a heated discussion with my boys so I wasn't paying a real 
lot of attention at that time of what he was saying, and 
then he continued on and he said, "She's long gone now," 
and he says, "She's gone to Canada," he says, "And I know 
more about this Heidi Allen case than the Oswego County 
Sheriff's, they got the wrong guys," he says, "They got the 
Thibodeaus in there, and the Thibodeau boys didn't do it." 

THE COURT: Before we go any further, is there 
still the standing objection for the Court to determine 
whether or not this is an alleged declaration against 
penal interests? 

MR. OAKES: Exactly, Your Honor, yes. 
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01 : 49:01 1 

THE COURT: So all that's coming in at this 

01 : 49:03 2 

point is going to be for the Court to determine whether 

01 : 49:05 3 

or not it fits within the hearsay exception. We both 

01 : 49:08 4 

agree to that? 

01 : 49:09 5 

MS. PEEBLES: Yes, Judge. 

01 : 49:10 6 

MR. OAKES: Yes, Your Honor. 

01 : 49:11 7 

THE COURT: Okay, go ahead, sir. 

01 : 49:13 8 

A. And -- and that was kind of about the end of the 

01 : 49:16 9 

case and, you know, I continued to talk to my boys. Well, 

01 : 49:23 10 

it didn't really hit me, you know, the sheriffs at my point 

01 : 49:29 11 

at that time, they had the right guys, you know, they're 

01 : 49:31 12 

the Sheriff Department, my brother was a Syracuse Police 

01 : 49:35 13 

officer, you know, you couldn't tell me a sheriff 

01 : 49:38 14 

department could make a mistake by no way. 

01 : 49:41 15 

MR. OAKES: Objection, Your Honor. This is 

01 : 49:42 16 

beyond the scope of the questions. It's 

01 : 49:44 17 

non-responsive. 

01 : 49:45 18 

THE COURT: I'll strike the non-responsive 

01 : 49:47 19 

portion, sure. 

01 : 49:48 20 

Q. Mr. Clarke, when did you come forward about the 

01 : 49:52 21 

information concerning Mr. Steen, the comments that he made 

01 : 49:57 22 

to you, the admissions he made to you? 

01 : 49:59 23 

A. In October. I was watching the eleven o'clock news 

01 : 50:05 24 

around the twentieth, twenty-second, somewhere in there, 

01 : 50:08 25 

that Jay Steen was a liar, and I said jeeze, he's never 
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01 : 50:14 1 

lied to me before, he's never lied to my family. My father 

01 : 50:17 2 

thought he was really respectful. 

01 : 50:20 3 

THE COURT: You mean October, 2014? 

01 : 50:22 4 

THE WITNESS: Yes, sir. 

01 : 50:23 5 

THE COURT: Thank you. 

01 : 50:25 6 

Q. So what did you do after you saw the news report? 

01 : 50:29 7 

A. Well, I -- I had tossed and turned, it was eleven 

01 : 50:34 8 

o'clock at night, I just couldn't believe that -- that Jay 

01 : 50:39 9 

Steen was a liar, I wanted to go to the jail and question 

01 : 50:44 10 

him myself about some things that happened, and I thought 

01 : 50:47 11 

he might tell me the truth even, so I called up a friend, 

01 : 50:54 12 

Jeremy Castor, which is Oswego County sheriff, and I said, 

01 : 50:58 13 

"Jeremy, look it. I'm -- I can't sleep. I got a problem 

01 : 51:02 14 

with this. If Jay Steen knows something, I think I can 

01 : 51:05 15 

talk to him." He says, "Well, Ron," he says, "All I can do 

01 : 51:08 16 

is tell you to call Oswego County Sheriffs and let them 

01 : 51:11 17 

know what you know," and he said, "Let them sort it out for 

01 : 51:15 18 

you, let them help you get this sorted out," so that's what 

01 : 51:21 19 

I did. 

01 : 51:21 20 

Q. Were you interviewed by anyone from the Sheriff's 

01 : 51:24 21 

Department? 

01 : 51:24 22 

A. Yes, I was. 

01 : 51:25 23 

Q. And do you recall when that was? 

01 : 51:27 24 

A. Jeremy Castor did come to my house, he took a 

01 : 51:31 25 

statement later on. During that time, I want to say a 
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couple weeks before this recess thing was like on a Friday, 
I got a phone call from somebody in the Sheriff Department, 
and they were questioning me on a few things, and then they 
told me that you might be calling me, and that was like two 
days later, I think Sunday or maybe even Monday, you called 
me and -- and asked me to take the stand and testify of 
what I had put on my statement. 

Q. Did you talk to anyone at all from the District 
Attorney's Office at any point? 

A. They might have said they were with the District 
Attorney's Office. Again, I have pretty real bad hearing 
so the phone is hard for me, and all I know is that -- that 
somebody had called me on Friday prior to when this trial 
thing started, I got a subpoena from you, what, Friday, the 
Monday after that to -- to be here, and in between there I 
think I maybe talked to John or somebody that was at -- 
from your office I believe. You know, sometimes I don't 
ask where they're from, I just tell them what I know. 

Q. Okay, now let me ask you this about Mr. Steen. Did 
you ever witness Mr. Steen using any type of drugs? 

A. I didn't witness him using it. One day my dad had 
me pick him up from his house, and some marijuana fell out 
of his pocket onto the floor in my truck, and I immediately 
told him he couldn't get in the truck with that marijuana 
in his pocket. My family was very churchgoing, and 
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marijuana or alcohol wasn't ever in our family. Every now 
and then when he got in my truck after that he'd pull his 
pockets out and say see, I don't have no drugs on me today. 

Q. Do you know when the last time you spoke to Mr. 

Steen was? 

A. I spoke to Jay Steen about three weeks before the 
murder that he did with his wife. 

Q. Did he ever mention that he was going to kill his 
wife Vickie to you? 

MR. OAKES: Objection, Your Honor. Relevance. 

THE COURT: What's the relevance, Ms. Peebles? 

MS. PEEBLES: I'll withdraw the question. 

THE COURT: Thank you. Sustained. 

MS. PEEBLES: I have no further questions. 
Thank you. 

THE COURT: Mr. Oakes or Mr. Moody, just give 
me a second please. 

(Whereupon, there was a pause in the 
proceeding.) 

MR. OAKES: Thank you, Your Honor. 

THE COURT: Okay, Mr. Oakes, when you're 

ready. 

MR. OAKES: Thank you, Your Honor. 
CROSS-EXAMINATION 
BY MR. OAKES: 
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01 : 54:30 1 

Q. Good afternoon, Mr. Clarke. 

01 : 54:41 2 

A. Hi . 

01 : 54:43 3 

Q. How are you today? 

01 : 54:43 4 

A. Good. 

01 : 54:44 5 

Q. Good. Actually, Mr. Clarke, for the record, I was 

01 : 54:51 6 

the person who called you a couple days before the hearing 

01 : 54:54 7 

started back in January, I think it was a Saturday I called 

01 : 54:58 8 

you? 

01 : 54:58 9 

A. Okay, it may have been a Saturday, it may have been 

01 : 55:00 10 

a Friday. I am not a person, don't ask me when I got 

01 : 55:04 11 

married or when I had my first kid because I couldn't tell 

01 : 55:08 12 

you. 

01 : 55:08 13 

Q. Your wife's not here is she? 

01 : 55:11 14 

A. No, I don't have a wife. 

01 : 55:13 15 

Q. Mr. Clarke, at that time I talked to you, I think I 

01 : 55:16 16 

told you I just become aware of the statement you had given 

01 : 55:19 17 

to the sheriffs, do you recall that? 

01 : 55:22 18 

A. Yes. 

01 : 55:22 19 

Q. And I asked you at that point, I think I told you 

01 : 55:26 20 

that Ms. Peebles would probably want to speak with you? 

01 : 55:28 21 

A. Yes, I do remember that. 

01 : 55:30 22 

Q. Okay, and I got a couple different contact numbers 

01 : 55:33 23 

for you or from you, told you I was going to pass them 

01 : 55:36 24 

along to Ms. Peebles? 

01 : 55:37 25 

A. Okay. 
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01 : 55:38 1 

Q. Do you remember that? 

01 : 55:39 2 

A. No, not really. 

01 : 55:41 3 

Q. Okay, that's fine. Do you remember giving me your 

01 : 55:45 4 

son's cell phone? 

01 : 55:45 5 

A. Yes, I do. 

01 : 55:46 6 

Q. Okay, and I think I told you if Ms. Peebles called 

01 : 55:51 7 

to please speak with her? 

01 : 55:53 8 

A. Yes, you did. 

01 : 55:54 9 

Q. And when she called, did you speak with her like I 

01 : 55:56 10 

asked you to? 

01 : 55:56 11 

A. I don't know if it was her but I think it was her -- 

01 : 55:59 12 

I think it was John, her assistant or whatever at the time. 

01 : 56:04 13 

Q. Somebody from her office though? 

01 : 56:05 14 

A. Yes. 

01 : 56:06 15 

Q. Okay. Well, Mr. Clarke, Ms. Peebles asked you about 

01 : 56:11 16 

a conversation that occurred with Jay Steen back when your 

01 : 56:15 17 

boys were going on a bike ride. 

01 : 56:17 18 

A. Yes. 

01 : 56:17 19 

Q. Do you remember when that was? 

01 : 56:19 20 

A. I just told you I can't remember when my first kid 

01 : 56:22 21 

was born really, but I do know, I do know that I kind of 

01 : 56:29 22 

blew it off a little at the time because it was after the 

01 : 56:32 23 

trial and my brother was a police officer so there was no 

01 : 56:37 24 

doubt the sheriff had the wrong person at that time. 

01 : 56:41 25 

Q. Okay, and I think you told Ms. Peebles you generally 
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01 : 56:45 1 

knew Jay Steen to be a truthful person? 

01 : 56:47 2 

A. Yes, I did. 

01 : 56:48 3 

Q. Now did you have experiences with Mr. Steen that led 

01 : 56:51 4 

you to that conclusion? 

01 : 56:53 5 

A. Yes, I -- well, that day I -- that day that he said 

01 : 56:58 6 

that to my kids of course I was, you know, I was pretty 

01 : 57:04 7 

stressed 'cause I really didn't want them for a bike ride, 

01 : 57:07 8 

so I was more concerned about what was going on there. 

01 : 57:10 9 

What really led me to this was is that when they said he 

01 : 57:13 10 

was a liar, I was like no way, this guy don't lie, but then 

01 : 57:20 11 

finding out that sometimes the law isn't so nice, it really 

01 : 57:25 12 

laid there for a while, and I did, like I said, it was kind 

01 : 57:29 13 

of late at night when I did call Jeremy because I couldn't 

01 : 57:35 14 

think of how Jay Steen could have said the Thibodeaus 

01 : 57:39 15 

weren't guilty, and twenty years later, or fifteen, 

01 : 57:42 16 

whatever it was later, that he said still the same story. 

01 : 57:46 17 

they weren't guilty, so at that point I felt that they 

01 : 57:50 18 

weren't, and I am a well-known person in Mexico and 

01 : 57:54 19 

Palermo, and I've talked around people, and many other 

01 : 57:58 20 

people felt the same way, so it led me to believe that. 

01 : 58:02 21 

Q. All right, so in talking to other people around 

01 : 58:05 22 

Mexico, they have shared their opinion with you that they 

01 : 58:08 23 

don't think the Thibodeaus did it? 

01 : 58:09 24 

A. Definitely. 

01 : 58:11 25 

Q. Okay. 
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01 : 58:11 1 

A. And when I say that, over five-hundred people 

01 : 58:14 2 

probably. 

01 : 58:15 3 

Q. Okay, so those five-hundred people that told you the 

01 : 58:18 4 

Thibodeaus didn't do it, do you think they are involved 

01 : 58:21 5 

with the abduction of Heidi Allen? 

01 : 58:23 6 

A. No, I don't. They -- they -- different ones 

01 : 58:26 7 

explained that the Thibodeaus weren't real rich back then, 

01 : 58:32 8 

they were poor boys, and they weren't that kind of a boy, 

01 : 58:33 9 

and just different things that they had said to me at that 

01 : 58:37 10 

time and -- and then again, I also took my -- wrote my 

01 : 58:42 11 

statement that, you know, I didn't believe that Jay Steen 

01 : 58:46 12 

was lying, I believed that he knew more about it. In fact, 

01 : 58:50 13 

I really -- I believe that he wasn't telling the truth 

01 : 58:53 14 

because I felt that maybe somebody had a gun to his 

01 : 58:56 15 

mother's head or something. Since then I found out his 

01 : 58:59 16 

mother's not alive, so that tells you what kind of 

01 : 59:02 17 

communication I've had in the past few years, I didn't even 

01 : 59:05 18 

know his mother had passed on, you know. 

01 : 59:07 19 

Q. Well, Mr. Clarke, during the course of the years I 

01 : 59:11 20 

mean you would agree the Heidi Allen case was a big case 

01 : 59:16 21 

within the community? 

01 : 59:16 22 

A. What's that? 

01 : 59:17 23 

Q. That this case is -- Heidi Allen's kidnapping is a 

01 : 59:20 24 

pretty important case to the Oswego County community, would 

01 : 59:25 25 

you agree with that statement? 
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A. I believe that totally one-hundred percent. 

Q. Okay, and you live in the Mexico area? 

A. Yes, I do. 

Q. And again, that's just a little ways down the road 
from New Haven where Heidi was kidnapped from, correct? 

A. Correct. 

Q. Now in the course of the last twenty years out and 
about, have you heard people talk about their theories 
about what happened to Heidi? 

MS. PEEBLES: Objection. Relevance, Judge. 

THE COURT: I see it. No, I'm going to allow 
it. 

A. I didn't see -- I didn't see much conversation after 
they accused the Thibodeaus at all. In fact, the biggest 
thing I remembered about the Heidi Allen case is that they 
marched down County Route 3 past my house basically saying 
I -- looking for her, that was one of the things I 
remember, and that they had on the TV that Thibodeaus were 
in jail, arrested for it. I didn't understand how they 
arrested one brother and/or arrested them both and then one 
brother was guilty and one wasn't, I didn't understand that 
part, I did hear that, and then I heard Jay Steen say a few 
years after that about that she was long gone to Canada. 

He didn't say dead or alive, he just said she was long gone 
to Canada. 
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02 : 00:49 1 

Q. Okay, well, and that's actually what I want to talk 

02 : 00:52 2 

to you about, Mr. Clarke. You said you were talking to 

02 : 00:55 3 

your boys and you were trying to talk them out of going for 

02 : 00:58 4 

a bicycle ride because it was getting dark. 

02 : 01:00 5 

A. Correct. 

02 : 01:00 6 

Q. And so Jay Steen said something like look what 

02 : 01:05 7 

happened to Heidi Allen, basically referencing her 

02 : 01:07 8 

kidnappi ng. 

02 : 01:08 9 

A. Correct. 

02 : 01:09 10 

Q. And was it your sense he was trying to convince the 

02 : 01:12 11 

boys to stay home like you wanted them to stay home? 

02 : 01:16 12 

A. Yeah. I was convinced that he was trying to 

02 : 01:19 13 

convince them to stay home. 

02 : 01:20 14 

Q. And I mean when your boys were little, did you ever 

02 : 01:23 15 

tell them stories basically of the boogie man or look what 

02 : 01:26 16 

could happen to kind of get them to stay home or not do 

02 : 01:29 17 

things that you might think are dangerous? 

02 : 01:31 18 

A. No. That's one thing I didn't do. I walked the 

02 : 01:34 19 

woods in the dark with my boys and say see, there's nothing 

02 : 01:37 20 

out here. 

02 : 01:37 21 

Q. Okay, and I guess when I say about the boogie man, I 

02 : 01:42 22 

don't mean specifically the boogie man. Did you ever tell 

02 : 01:45 23 

your boys hey, look, don't do this because this could 

02 : 01:48 24 

happen or see something bad happen on the news, see, boys, 

02 : 01:51 25 

that's what could happen if you do that, ever do something 
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02 : 01:55 1 

like that as a dad? 

02 : 01:56 2 

A. Yeah, I guess I -- I probably have done something 

02 : 02:00 3 

like that. 

02 : 02:01 4 

Q. And I guess my point, Mr. Clarke, is was it your 

02 : 02:06 5 

sense that Jay Steen was trying to get the boys to stay 

02 : 02:08 6 

home like you wanted rather than going for a bike ride like 

02 : 02:11 7 

they wanted to? Is that your sense? 

02 : 02:14 8 

A. I didn't really give it much thought at that time. 

02 : 02:19 9 

It must have been enough thought that when I was laying in 

02 : 02:23 10 

bed that October night that it really hit me hard. 

02 : 02:25 11 

Q. And that's fair enough. And again, you said when 

02 : 02:29 12 

Jay said she's long gone to Canada, he didn't say whether 

02 : 02:32 13 

she was alive, he didn't say whether she was dead? 

02 : 02:35 14 

A. No, no, no. He didn't say whether she was alive or 

02 : 02:39 15 

dead. 

02 : 02:40 16 

Q. He didn't say she was in a van squished up and sent 

02 : 02:43 17 

to Canada? 

02 : 02:44 18 

A. No, he did not say that. 

02 : 02:46 19 

Q. Did he tell you how he knew she was gone to Canada? 

02 : 02:50 20 

A. No, he didn't say that. 

02 : 02:52 21 

Q. Okay, so based on what he told you, he didn't tell 

02 : 02:56 22 

you how he knew this, he was just telling you what his 

02 : 02:58 23 

thoughts were, is that fair to say? 

02 : 03:01 24 

MS. PEEBLES: Objection. 

02 : 03:02 25 

THE COURT: I'll allow it. 
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A. Now what was that again? 

Q. Let me rephrase it. He didn't tell you how he knew 
that she had gone to Canada, just expressing his belief 
that that's where she was. 

A. Yeah. I kind of got that, but I got a real sincere 
feeling that he might have known something about the case 
at that time. 

Q. Well, I mean your feelings aside, Mr. Clarke, did he 
tell you that he was involved in the abduction of Heidi 
Allen? 

A. No, he didn't. 

Q. Did he tell you that he helped kill her? 

A. No, he didn't. 

Q. Did he tell you that he helped dismember her? 

A. No, he didn't. 

Q. Did he tell you that he helped get rid of her body? 

A. No, he didn't. 

Q. Did he say that he was in any way personally 
involved with the abduction? 

A. No, he didn't. 

Q. Killing of Heidi Allen? 

A. No, he didn't. 

Q. So he never actually made any admissions of 
wrongdoing to you, is that fair to say? 

MS. PEEBLES: Objection. That's a legal 
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02 : 04:06 1 

conclusion. 

02 : 04:07 2 

THE COURT: It's a legal conclusion. I'll 

02 : 04:09 3 

sustain the objection. 

02 : 04:11 4 

MR. OAKES: Okay, that's fine. 

02 : 04:12 5 

Q. Did he ever say the name Roger Breckenridge to you? 

02 : 04:30 6 

A. No. 

02 : 04:31 7 

Q. Did he ever say the name Michael Bohrer to you? 

02 : 04:34 8 

A. No. 

02 : 04:34 9 

Q. Dan Barney? 

02 : 04:35 10 

A. No. 

02 : 04:36 11 

Q. Jennifer Wescott? 

02 : 04:37 12 

A. No. 

02 : 04:37 13 

Q. Did he give you any explanation as to why he thought 

02 : 04:41 14 

Heidi Allen was abducted? 

02 : 04:43 15 

A. No. 

02 : 04:45 16 

Q. Nothing beyond what you've already told us, correct? 

02 : 04:48 17 

A. Exactly. 

02 : 04:49 18 

Q. Thank you, Mr. Clarke. 

02 : 04:51 19 

A. Okay. 

02 : 04:52 20 

THE COURT: Ms. Peebles? 

02 : 04:56 21 

MS. PEEBLES: I have no further questions. No 

02 : 04:58 22 

further questions. Thank you. 

02 : 04:59 23 

THE COURT: Mr. Clarke, you can step down, 

02 : 05:00 24 

sir. Thank you for your time. 

02 : 05:01 25 

THE WITNESS: Okay thank you. 
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Ronald Clarke - Cross 

THE COURT: Next witness? 

MS. PEEBLES: Carl Robinson. 

THE COURT: Let me ask how long is Mr. 
Robinson going to take, an hour, a half hour? 

MS. PEEBLES: It depends on how long the 
cross-examination is. My direct won't be terribly 
long, Judge. 

THE COURT: Why don't we take a break after 
Mr. Robinson's direct and then you can cross. 

(Whereupon, there was a pause in the 
proceeding). 

THE COURT: Stand up please. 

THE CLERK: Raise your right hand, put your 
left on the Bible. 

CARL ROBINSON, Called as a witness, having been 
duly sworn, was examined and testified as follows: 

THE CLERK: Please state your name for the 

record. 

THE WITNESS: Carl Robinson. 

THE CLERK: Spell your first name. 

THE WITNESS: C-A-R-L. 

THE CLERK: Spell your last name. 

THE WITNESS: R-0-B-I-N-S-O-N. 

THE CLERK: Have a seat please. 

THE COURT: Mr. Robinson, before you start 
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02 : 06:15 1 

answering any questions, I'm going to ask you do you 

02 : 06:17 2 

consent to having your testimony video and audio taped? 

02 : 06:21 3 

THE WITNESS: Yes, sir. 

02 : 06:21 4 

THE COURT: Okay, thank you. 

5 

DIRECT EXAMINATION 

02 : 06:24 6 

BY MS. PEEBLES: 

02 : 06:25 7 

Q. Mr. Robinson, how old are you? 

02 : 06:27 8 

A. Thirty-two. 

02 : 06:27 9 

Q. And did you grow up in Oswego County? 

02 : 06:30 10 

A. Yes, I did. 

02 : 06:31 11 

Q. What -- where were you living in Oswego County when 

02 : 06:34 12 

you were growing up? 

02 : 06:35 13 

A. Parish, New York. 

02 : 06:36 14 

Q. And in particular, what -- what road did you grow up 

02 : 06:38 15 

on? 

02 : 06:39 16 

A. Bengal Road. 

02 : 06:40 17 

Q. What -- how old were you when you moved to Bengal 

02 : 06:43 18 

Road? 

02 : 06:43 19 

A. When I moved to Bengal Road? 

02 : 06:45 20 

Q. Yeah. 

02 : 06:45 21 

A. I'd say probably about between twelve and fourteen 

02 : 06:49 22 

years old. 

02 : 06:49 23 

Q. And what is your educational background? How far 

02 : 06:54 24 

did you get in school? 

02 : 06:55 25 

A. I have a GED, but I made it to up to tenth grade in 
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APW high school. 

Q. What is your occupation? 

A. I am disabled. 

Q. And prior to your disability what were you doing? 

A. I owned a computer repair business, build and repair 
computers. I build web sites. 

Q. And where were you doing that before you became 
disabled? 

A. In Barnesville, North Carolina. 

Q. And I want to ask you some questions now about where 
you worked in or around the time frame of 2001 and 2002 
when you were living in Oswego County. Did you work for a 
company called Medspar? 

A. I did. 

Q. And how old were you when you began working for 
Medspar? 

A. About -- it was in between like twenty-one to 
twenty-two. 

Q. And who owned Medspar? 

A. Michael Bohrer. 

Q. Did he hire you? 

A. Yes. 

Q. Before working for Medspar, did you know Michael 
Bohrer? 

A. I did not. 
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Q. Where was Medspar located? 

A. 4327 State Route 69 in Parish. 

Q. Can you describe your work area when you were 
working inside Medspar? 

A. Had a whole area to myself. I was the -- I was 
hired on as the head technician. I repaired customer 
computers, installed Windows, different operating systems, 
software issues, virus removals and such. 

Q. How long did you work for Medspar? 

A. For about two years. 

Q. Now, when you worked at Medspar, did you know an 
individual named Roger Breckenridge? 

A. I did. 

Q. And when did you first meet Roger Breckenridge? 

A. I met Roger before I was fifteen. He was the mutual 
friend met him through, I met him through my friends, he 
was family of them. 


Q. 

And who 

wa 

s your 

f riend? 




A. 

Daniel 

Wes 

t, Mi key West, 

Josh Wild 

, Victoria 

West. 

Q. 

And those 

were whose chi 
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, Dani 
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Q. 

Excuse 

me? 
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A. Yes, it's his brother. 

Q. How so? 

A. His brother. 

Q. Now, when you were hanging around the West children 

at that time, did you know a person by the name of Jennifer 

Wescott? 

A. I did. 

Q. How did you know Jennifer Wescott? 

A. She was with Roger Breckenridge. 

Q. How often did you socialize with Roger Breckenridge 
or Jen Wescott? 

A. Occasionally at the time, they were normally always 
be up there for family gatherings and what not, and I was 
really close with that family, I was like brothers and 

sisters with them all, we would come home from school and 

just go up there and hang out and visit and on a regular 
basis that they would be there as well because they were 
family. 

Q. Now, did Jennifer Wescott ever bring up the 
abduction of Heidi Allen in front of you? 

A. She did. She did. 

Q. When was that? 

A. We were at a family picnic, more like a cookout 
slash birthday party, I'm not exactly sure which child it 
was for, they would have parties sometimes and cookouts, 
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and we were all sitting at the picnic tables one day when 
someone had mentioned something about Heidi Allen. Well, 
someone mentioned something about missing kids, Jennifer 
brought up Heidi Allen, and I'm not sure who else was at 
the table was listening. I was sitting directly across 
from her at the time so obviously I was listening, and I 
asked her well, what about Heidi Allen, and she said to me 
they had the wrong guy in prison and they didn't know 
exactly who had the right person. 

Q. Now, where were you when this conversation took 
place exactly, whose house were you at? 

A. At Rodney West's house. 

Q. Do you recall when that was, what -- how long ago? 

A. I would say probably about ten years ago or so. 

Q. I want to ask you some questions now about your most 
recent communications with Jennifer Wescott. Did you 
reconnect with Jennifer Wescott in June of 2014? 

A. I did. 

Q. And how did that come about? 

A. I was on my Facebook page, she was still a mutual 
friend on Facebook as well as -- as much as everybody else 
I had grown up with, I was scrolling through the news feed 

and I saw a statement that she posted about what she could 

do about the Post-Standard harassing her, so I sent her a 
private e-mail message on Facebook asking her what she 
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meant by that. She told me that they kept on harassing her 
about the Heidi Allen case, and she wanted to know what she 
could do legally, if she could file charges for harassment. 
She told me that she had agreed to do an interview with 
them but then later on she changed her mind and she no 
longer wanted to do anything with it. Then after that, 
everything was fine, she stopped talking for a little bit. 
Then she came back on and started talking to me again. 

THE COURT: Hold on. Stop right there. Same 
standing objection? 

MR. OAKES: Same. 

THE COURT: Alleged declaration against penal 
interest? 

MS. PEEBLES: Yes. I'm going to approach, 

Your Honor, and hand Exhibit 37 to Mr. Robinson. 

THE COURT: I know, but is it your position? 

MS. PEEBLES: It's my position, it's -- 

THE COURT: Ms. Wescott's statements to this 
gentleman is against her penal interest. 

MS. PEEBLES: Yes, Judge. 

THE COURT: And you have the same standing 
obj ection. 

MR. OAKES: The same standing objection, and 
my sense was that was essentially a foundational 
question again to what Ms. Peebles was going to talk 
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Carl Robinson - Direct 1072 

about next. 

THE COURT: Just want to make sure I 
understand. 

Q. I'm going to hand you what's been marked as Defense 
Exhibit 37 and ask if you can identify Exhibit 37. 

A. I can. This is one of the messages that we were 
discussing through my private Facebook account. 

MS. PEEBLES: Your Honor, I'd offer Exhibit 
37. 

THE COURT: Any objection? I mean other than 
we have a standing objection. 

MR. OAKES: Well, there's a standing 
objection. I guess there's also the question of 
authentication. 

THE COURT: My question is how is this Exhibit 
37 an example of an alleged statement against penal 
interest? What penal interest? 

MS. PEEBLES: Well -- 

THE COURT: Did she admit that she had some 
active involvement in the disappearance of Heidi Allen? 

MS. PEEBLES: Well, it -- Your Honor, it's our 
position that based on that, in combination with the 
audio recording, it does corroborate that she had some 
involvement in the disposal of the van in addition to 
the remains that were in the van, and it's our position 
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02 : 13:20 1 

that the junking and the crushing of the van she was 

02 : 13:23 2 

involved in. 

02 : 13:25 3 

MR. OAKES: And again, Your Honor, I don't 

02 : 13:27 4 

believe there is a declaration against penal interest 

02 : 13:29 5 

within the exhibit, but again, subject to the standing 

02 : 13:33 6 

objection, it's ultimately a decision for the Court to 

02 : 13:35 7 

reach. 

02 : 13:36 8 

THE COURT: Okay, so we agree on that, but the 

02 : 13:38 9 

other objection is authentication. 

02 : 13:40 10 

MR. OAKES: Authentication. He's talking 

02 : 13:42 11 

about an e-mail message that he had received. I think 

02 : 13:49 12 

the question is how do we know who was on the other end 

02 : 13:51 13 

or how does he know. 

02 : 13:52 14 

THE COURT: How do we know that? 

02 : 13:53 15 

Q. Mr. Robinson, when you were communicating on 

02 : 13:57 16 

Facebook, what identification were you looking at when you 

02 : 14:01 17 

were responding? Was there a photograph on the Facebook 

02 : 14:03 18 

page? 

02 : 14:04 19 

A. There is. 

02 : 14:04 20 

Q. And who was the photograph of? 

02 : 14:06 21 

A. Of Jennifer Wescott. 

02 : 14:08 22 

Q. And was her contact information on her Facebook 

02 : 14:12 23 

account? 

02 : 14:12 24 

A. It was. 

02 : 14:12 25 

Q. And had you previously had any contact with Jennifer 
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Wescott on Facebook? 

A. I did. 

MS. PEEBLES: Your Honor, I think that he's 
identified that it's her Facebook page and he had 
communication with her. 

THE COURT: I'm -- I'm not going to allow it 
in. That does not authenticate that’s her on the other 
end. I'm not going to allow it in. I'm going to 
sustain the objection. 

Q. All right, after this communication that you had 
with Jennifer Wescott, did you have any subsequent 
communications with her online? 


A. 

I did. 



Q. 

Do you 

remember when 

that was? 

A. 

About 

-- about a month later, sometime in early 

July. 




Q. 

And do 

you remember how that was initiated? 

A. 

Yeah. 

I had received 

another in-box message on my 

Facebook page, 

it was marked 

in my other box, she sent me 


another message from a different account which was also 
snap shotted in the URL, the web name to the web page, so 
it still showed a profile account, so it was her. She told 
me it was shortly after the coverage of the search for the 
cabins off Rice Road, she had messaged me and said if 
anybody asked you, do not tell them that I ever lived on 
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Rice Road. 

MR. OAKES: Objection, Your Honor. 

THE COURT: Hold on. What's your objection, 

Mr. Oakes? 

MR. OAKES: Objection right now is one, 
non-responsive, and two, he's basically giving a 
hearsay declaration. 

THE COURT: Again, goes to standing objection. 

MR. OAKES: Goes to the standing objection. 

THE COURT: I would say it's non-responsive 
first so I'm going to sustain the non-responsive 
objection. You can add a followup question. 

MR. OAKES: Additionally, Your Honor, I'm 
sorry, my concern is also the same authentication 
issue. 

THE COURT: Well, let's have him start 
answering or have Ms. Peebles ask a question before you 
make that objection. 

MR. OAKES: Okay. 

THE COURT: You don't know what the followup 
question is going to be. 

MR. OAKES: Okay, thank you. 

THE COURT: I anticipate there will be an 
obj ection. 

Q. All right, so you said you had a followup message 
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Carl Robinson - Direct 

with Ms. Wescott after your initial communication in June 
of 2014. 

A. Yes, ma'am. 

Q. And you said that that occurred during the search of 
the cabin on Rice Road. 

A. That's correct. 

Q. And that was in July of 2014? 

A. Right. 

Q. Now, that -- during that -- what did she say to you 
during that communication? 

A. She told me that -- 

MR. OAKES: Objection, Your Honor. 

THE COURT: What's the objection? 

MR. OAKES: Authentication, again, he's 

talking about electronic communication, we have no idea 
who is sending it. Counsel has known about this since 
July of last year. They could have subpoenaed 
Facebook, subpoenaed further record. At this point 
this witness doesn't know anything who's on the other 
side. 

THE COURT: Ms. Peebles, how do we 
authenticate? I mean other than him saying it's her 
account, do we have any knowledge who is on the other 
end, on the other end? 

MS. PEEBLES: Well, I think we will, Judge, 
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when we have Jennifer Wescott on the stand, but we 
cannot offer it for the truth of the matter at this 
point, and simply for the reaction of the listener, in 
this particular instance Mr. Robinson, so I won't offer 
it right now for the truth of the matter asserted. 

MR. OAKES: Your Honor, how's his reaction 
relevant with all due respect? 

THE COURT: Yeah. How is it -- that's the 
question I was going to have. How is it relevant to -- 

MS. PEEBLES: Because he responded back to her 
question as far as her inquiry about or her instruction 
not to say anything about her living on Rice Road. 

THE COURT: Then you have to limit your 
question to what was your reaction based upon what 
you -- what you heard, not what she allegedly had said 
because we don't know who allegedly said this at this 
point. Much like a hearsay hearsay, and what was your 
reaction to that. I'll allow that. 

MS. PEEBLES: I kind of think it's a 
disingenuous argument on the part of Mr. Oakes because 
Ms. Wescott has acknowledged communicating via 
Facebook. 

THE COURT: The fact of the matter is she 
hasn't been here to testify so I'm going to sustain the 
objection. If you want to ask how he reacted to this 
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02 : 18:06 1 

purported e-mail from Ms. Wescott, that's fine. 

02 : 18:09 2 

Q. Well, Mr. Robinson, it was your belief that you were 

02 : 18:11 3 

communicating with Ms. Wescott when you were -- when you 

02 : 18:15 4 

were exchanging these messages, it was your belief that you 

02 : 18:18 5 

were actually communicating with Ms. Wescott. 

02 : 18:20 6 

A. Yes, ma'am. 

02 : 18:20 7 

Q. And did you have any reason to believe that you were 

02 : 18:23 8 

communicating with anyone other than Jennifer Wescott? 

02 : 18:26 9 

A. I did not. 

02 : 18:28 10 

Q. When you were working at Medspar, did Michael Bohrer 

02 : 18:35 11 

ever sell marijuana to anyone in your presence? 

02 : 18:37 12 

A. He did. 

02 : 18:38 13 

Q. And who did he sell marijuana to? 

02 : 18:41 14 

MR. OAKES: Objection, Your Honor. Relevance. 

02 : 18:43 15 

THE COURT: I'm going to allow it. 

02 : 18:45 16 

MR. OAKES: I believe he testified that he 

02 : 18:46 17 

started working for Medspar in 2000 or after 2000. How 

02 : 18:51 18 

is that relevant to these proceedings? 

02 : 18:52 19 

THE COURT: I want to find out with a followup 

02 : 18:54 20 

question before I find out if it's relevant. 

02 : 18:56 21 

MR. OAKES: Okay. 

02 : 18:56 22 

Q. You can answer the question. 

02 : 18:57 23 

A. He sold it to numerous people, those who I never 

02 : 19:01 24 

actually met by name, a couple of the people that I do know 

02 : 19:04 25 

names of, one being Roger Breckenridge, James Steen, and 
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02 : 19:09 1 

while they were there, Jennifer Wescott was also with them. 

02 : 19:12 2 

At the time she was dating Roger Breckenridge. 

02 : 19:14 3 

Q. Do you remember what year that was? 

02 : 19:17 4 

A. It was in between -- well, between 2002 and 

02 : 19:22 5 

throughout -- I quit working about 2004. 

02 : 19:24 6 

Q. You stopped working at Medspar in 2004? 

02 : 19:27 7 

A. Yes. 

02 : 19:29 8 

MR. OAKES: Your Honor, again, at this point 

02 : 19:30 9 

then I would renew my objection. We're talking between 

02 : 19:35 10 

2002/2004. It's not relevant to the time period at 

02 : 19:37 11 

issue. 

02 : 19:38 12 

THE COURT: I'll sustain. 

02 : 19:38 13 

MS. PEEBLES: Well, excuse me, however, Ms. 

02 : 19:40 14 

Wescott has claimed she never met Michael Bohrer until 

02 : 19:46 15 

2007. 

02 : 19:46 16 

THE COURT: Ms. Wescott has not indicated 

02 : 19:48 17 

anything yet. Has she taken the witness stand? 

02 : 19:50 18 

MS. PEEBLES: Judge, in evidence is the 

02 : 19:50 19 

interview with Mr. Pietroski and Jennifer Wescott. 

02 : 19:53 20 

It's already in evidence. In that statement during 

02 : 19:54 21 

that interview she indicated that she'd never met 

02 : 19:57 22 

Michael Bohrer until she bought a computer from him in 

02 : 20:00 23 

2007. 

02 : 20:01 24 

THE COURT: Ms. Wescott has not taken the 

02 : 20:03 25 

stand though to say that, right? 
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Carl Robinson - Direct 1080 

MS. PEEBLES: I don't know what Ms. Wescott's 
going to say, but I do know we have in evidence an 
audio recording of her making that statement. 

MR. OAKES: Your Honor, I guess if he wants to 
talk about a knowledge of seeing Ms. Wescott with Mr. 
Bohrer during that time period that's one thing, but 
the whole talk about the marijuana and sales of 
marijuana I guess begs the question even if Mr. Bohrer 
did do that in 2002, so what? How is that relevant to 
these proceedings? 

THE COURT: I'm going to sustain the 
obj ection. 

Q. Did you ever hear Michael Bohrer talk about Heidi 
Allen in your presence when you worked at Medspar? 

A. I did. 

Q. And what did you hear him say? 

A. Well, when I first started there, I noticed he had a 
tack board up on the front door that said missing persons. 

The only one that he had up posted at the time was of Heidi 
Allen. I asked him why -- I inquired why he did not have 
any of the other missing people of the county or the 
surrounding areas, and he said that because he did not have 
any photographs. He then started to tell me that he was a 
private investigator working for the family, working for 
the Allen family, and he was just trying to find out any 
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information that he possibly could about her. He had 
documents, all kinds of stuff in a briefcase that he rarely 
ever pulled out that had all kinds of documentation on 
Heidi Allen. He then a couple days after that, the tack 
board came down and he no longer -- he never mentioned it 
directly to me about anything about Heidi Allen after that. 

MS. PEEBLES: No further questions. 

THE COURT: Mr. Oakes? Are you all right? 

You need water, sir? 

THE WITNESS: No. 

MR. OAKES: Mr. Robinson. 

THE WITNESS: Yes, sir. 

THE COURT: Actually, actually let's take a 
fifteen-minute break right now. 

MR. OAKES: Okay, that's fine. 

THE COURT: I think we discussed taking a 
break prior to Mr. Robinson being cross-examined. 

We'll take a break until 2:40. 

(Whereupon, there was a recess.) 

THE COURT: Mr. Robinson, consider the fact 
you're still under oath, sir, okay? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. Mr. Oakes. 

MR. OAKES: Thank you very much, Your Honor. 
CROSS-EXAMINATION 
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02 : 40:48 1 

BY MR. 0AKE5: 

02 : 40:48 2 

Q. Mr. Robinson, you said you were speaking with -- you 

02 : 40:51 3 

were at a Breckenridge/Wescott family party about ten years 

02 : 40:56 4 

ago? 

02 : 40:57 5 

A. Yes, sir. 

02 : 40:57 6 

Q. And you said Jennifer Wescott brought up Heidi 

02 : 41:01 7 

Allen? 

02 : 41:01 8 

A. Yes, sir. 

02 : 41:01 9 

Q. And her statement at the time was they have got the 

02 : 41:04 10 

wrong guy in prison? 

02 : 41:05 11 

A. Yes, sir. 

02 : 41:05 12 

Q. Those were her words? 

02 : 41:07 13 

A. Yep. 

02 : 41:07 14 

Q. Did she explain why she thought that? 

02 : 41:10 15 

A. No. 

02 : 41:12 16 

Q. Did she admit to kidnapping Heidi Allen? 

02 : 41:18 17 

A. She did not. 

02 : 41:18 18 

Q. Did she admit to being involved in the killing of 

02 : 41:20 19 

Heidi Allen? 

02 : 41:21 20 

A. No, she did not. 

02 : 41:22 21 

Q. The disposal of Heidi Allen's body? 

02 : 41:25 22 

A. She did not. 

02 : 41:26 23 

Q. You said when you worked for Michael Bohrer or 

02 : 41:35 24 

worked with Michael Bohrer at Medspar, you had a 

02 : 41:38 25 

conversation with him at one point regarding the missing 


Jennifer Adydan 


Official Court Reporter 






Carl Robinson - Cross 1083 


02 : 41:42 1 

Heidi Allen poster that was up in the shop. 

02 : 41:44 2 

A. I did. 

02 : 41:45 3 

Q. And at that time he told you he was investigating 

02 : 41:48 4 

the abduction and kidnapping of Heidi Allen? 

02 : 41:51 5 

A. Yes. 

02 : 41:55 6 

Q. He never admitted kidnapping her did he? 

02 : 41:57 7 

A. No. 

02 : 41:59 8 

Q. Did he admit to killing her? 

02 : 41:59 9 

A. No. 

02 : 41:59 10 

Q. Did he admit to disposing of her body? 

02 : 42:03 11 

A. No, sir. 

02 : 42:03 12 

Q. Did he say anything about Roger Breckenridge being 

02 : 42:05 13 

involved in those acts? 

02 : 42:06 14 

A. No. 

02 : 42:06 15 

Q. Did he say anything about James Steen being involved 

02 : 42:08 16 

in those acts? 

02 : 42:09 17 

A. He did not. 

02 : 42:10 18 

MR. OAKES: Okay, I have no further questions, 

02 : 42:12 19 

Your Honor. 

02 : 42:15 20 

THE COURT: Ms. Peebles? 

02 : 42:17 21 

MS. PEEBLES: Judge, I just want to point out 

02 : 42:18 22 

I had a case, People versus Pierre, where the Court 

02 : 42:22 23 

allowed the admission of an instant message where the 

02 : 42:27 24 

response would not have made sense given the person who 

02 : 42:31 25 

sent the question to the recipient on the other end, so 
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I would like to renew my request to introduce -- 
THE COURT: What department is that? 

MS. PEEBLES: That's the First Department, 

Judge. 

THE COURT: No, the Court's going to stand by 
its original holding on that. Any more questions of 
Mr. Robinson? 

MS. PEEBLES: No, Your Honor. 

THE COURT: Mr. Robinson, you can step down 
please, sir. 

THE WITNESS: Thank you, Your Honor. 

THE COURT: Ms. Peebles, your next witness? 

MS. PEEBLES: We call Sheriff Todd. 

THE COURT: Is he here? 

MS. PEEBLES: I think he is. 

THE COURT: Did you get copies of what I had 
given, Ms. Peebles? 

MS. PEEBLES: No, Judge. 

THE COURT: Do you need those for the 
questioning? 

MS. PEEBLES: Not for -- not that I know of. 
THE COURT: I thought I had made copies, but I 
apologize. I'll make sure I get them to you. 

MS. PEEBLES: Okay. 

THE CLERK: Left hand on the Bible. 
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02 : 43:52 1 

REUEL TODD, Called as a witness, having been duly 

02 : 43:58 2 

sworn, was examined and testified as follows: 

02 : 43:58 3 

THE CLERK: Please state your name for the 

02 : 43:59 4 

record. 

02 : 43:59 5 

THE WITNESS: Ruell A. Todd. 

02 : 44:01 6 

THE CLERK: Spell your first name. 

02 : 44:02 7 

THE WITNESS: R-E-U-E-L. 

02 : 44:04 8 

THE CLERK: And your last name. 

02 : 44:05 9 

THE WITNESS: T-O-D-D. 

02 : 44:08 10 

THE CLERK: Have a seat please. 

02 : 44:12 11 

THE COURT: I have to ask, Sheriff Todd, prior 

02 : 44:15 12 

to starting your testimony do you consent to having 

02 : 44:17 13 

your testimony video or audio taped? 

02 : 44:19 14 

THE WITNESS: Doesn't matter. It's okay with 

02 : 44:20 15 

me. 

02 : 44:21 16 

THE COURT: So you will consent? 

02 : 44:22 17 

THE WITNESS: Yeah, I will. 

02 : 44:22 18 

THE COURT: Okay, that's a consent. Thank 

02 : 44:26 19 

you, sir. 

20 

DIRECT EXAMINATION 

21 

BY MS. PEEBLES: 

02 : 44:27 22 

Q. Good afternoon, Sheriff Todd. 

02 : 44:28 23 

A. Good morning. 

02 : 44:29 24 

Q. How long have you worked for the Oswego County 

02 : 44:31 25 

Sheriff's Department? 
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02 : 44:32 1 

A. Forty-one and a half years. 

02 : 44:35 2 

Q. And before you were elected sheriff, what positions 

02 : 44:38 3 

did you hold within the Sheriff's Department? 

02 : 44:40 4 

A. Undersheriff. 

02 : 44:41 5 

Q. Were you undersheriff in April of 1994? 

02 : 44:45 6 

A. I was. 

02 : 44:46 7 

Q. Now I want to ask you some questions about the Heidi 

02 : 44:48 8 

Allen investigation back when you were the undersheriff. 

02 : 44:51 9 

A. Okay. 

02 : 44:51 10 

Q. Now, you were in a position of authority over that 

02 : 44:55 11 

investigation as the undersheriff? 

02 : 44:58 12 

A. To the extent that the sheriff was the ultimate in 

02 : 45:02 13 

charge, I was second in charge, yes. 

02 : 45:04 14 

Q. Did you -- and you supervised a number of people in 

02 : 45:07 15 

your capacity as the undersheriff? 

02 : 45:08 16 

A. I did. 

02 : 45:09 17 

Q. Do you know how many people you were supervising 

02 : 45:12 18 

back then? 

02 : 45:13 19 

A. Well, it would depend on how many were at the 

02 : 45:16 20 

command post in -- back then I think we had about 

02 : 45:20 21 

fifty-five or sixty people. 

02 : 45:23 22 

Q. Now, in connection with the Heidi Allen 

02 : 45:25 23 

investigation, did you have regular meetings with the 

02 : 45:28 24 

District Attorney's Office concerning the leads and updates 

02 : 45:31 25 

regarding the investigation? 
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02 : 45:33 1 

A. Not much. 

02 : 45:34 2 

Q. Not much? 

02 : 45:36 3 

A. Not much. 

02 : 45:37 4 

Q. Did you have any? 

02 : 45:38 5 

A. For a couple of days. 

02 : 45:41 6 

Q. And do you remember was it the beginning of the 

02 : 45:43 7 

investigation? 

02 : 45:44 8 

A. It was at the beginning. 

02 : 45:45 9 

Q. And were you providing any updates whatsoever 

02 : 45:50 10 

concerning the investigation to the DA's office? 

02 : 45:52 11 

A. Not much. I would -- I would give the updates to 

02 : 45:55 12 

the sheriff when I spent most of the night or a couple 

02 : 46:02 13 

nights out where the sheriff spent days there most of the 

02 : 46:04 14 

time. 

02 : 46:05 15 

Q. So is it a fair statement to say that the 

02 : 46:07 16 

investigation into the disappearance of Heidi Allen was one 

02 : 46:10 17 

of the biggest cases in Oswego County history? 

02 : 46:13 18 

A. Oh, yes, absolutely. 

02 : 46:14 19 

Q. Now let me ask you this. In the early 1990s, what 

02 : 46:20 20 

was the procedure in place for maintaining confidential 

02 : 46:23 21 

informant files at the Oswego County Sheriff's Department? 

02 : 46:26 22 

MR. MOODY: Objection, Judge. I'm not sure 

02 : 46:27 23 

that this witness would be -- would be -- if he didn't 

02 : 46:30 24 

have supervisory role directly on confidential 

02 : 46:35 25 

informants, we have established that. 
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02 : 46:37 1 

THE COURT: If she asks the question was he 

02 : 46:39 2 

familiar with the procedure, she can ask that question. 

02 : 46:41 3 

Q. Were you -- 

02 : 46:42 4 

A. I don't know. 

02 : 46:42 5 

Q. You had no idea what the procedure was for signing? 

02 : 46:45 6 

A. I know what I did when I was in CID, but times 

02 : 46:49 7 

change and procedures change, and what they were at that 

02 : 46:54 8 

point in time, no, I let -- along with the sheriff, we let 

02 : 47:00 9 

our subjectives run their departments and their divisions, 

02 : 47:04 10 

and did I jump into the middle of how they were doing 

02 : 47:08 11 

things? No. 

02 : 47:09 12 

Q. So you're saying when you were a part of the CID, 

02 : 47:13 13 

and CID stands for criminal investigation department? 

02 : 47:16 14 

A. Yes, ma'am. Division. 

02 : 47:17 15 

Q. When you were working in the Criminal Investigation 

02 : 47:20 16 

Division, were you familiar with what the procedure was for 

02 : 47:24 17 

signing up a confidential informant? 

02 : 47:26 18 

A. We really didn't have one back then. When I was in 

02 : 47:31 19 

CID we really didn't have one. 

02 : 47:34 20 

Q. Did you have any idea what they did to sign up a 

02 : 47:39 21 

confidential informant? 

02 : 47:40 22 

MR. MOODY: I'm going to object to "they," and 

02 : 47:42 23 

can we have a time frame? 

02 : 47:43 24 

THE COURT: Hold on. I'll sustain to form, 

02 : 47:44 25 

and can we have who "they" are and a time frame please? 
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Q. When you were with the Cl -- the Criminal 
Investigation Division, did you have any idea what the 
procedures were to sign up a confidential informant? 

A. When I was in there, we didn't sign up people. We 
used people in different categories that would give us 
calls and give us information. Did we keep a recording of 
who they were? No, there was no procedure at that point in 
time. 

Q. Okay, so just so I'm clear, is it your testimony 
that you're completely clueless as to how -- 

MR. MOODY: Objection, "clueless," Judge. 

THE COURT: Sustained. 

Q. Do you recall giving a statement to the media back 
on December seventh of 1994 concerning a confidential 
informant file and Heidi Allen? 

A. No, I don't. 

Q. I’m going to -- if I showed you an article that was 
from the Post-Standard, would that help refresh your 
recollection? 

A. I'm sure it would. 

Q. I'm going to hand you what's been marked as Defense 
Exhibit 4 and ask you to take a look at this document, and 
specifically on page two if you could, read that page and 
let me know if that refreshes your recollection about 
statements you made to the media. 

Jennifer Adydan 
Official Court Reporter 


Reuel Todd - Direct 


1090 




02 : 49:23 

02 : 49:53 

02 : 49:53 

02 : 49:55 

02 : 49:57 

02 : 49:59 

02 : 50:04 

02 : 50:09 

02 : 50:09 

02 : 50:13 

02 : 50:17 

02 : 50:25 

02 : 50:30 


02 : 50:34 

02 : 50:41 



02 : 50:48 

02 : 50:51 

02 : 50:56 

02 : 51:02 

02 : 51:06 

02 : 51:10 

02 : 51:11 

02 : 51:16 

02 : 51:19 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(Whereupon, there was a pause in the 
proceeding.) 

A. I don't recall it but I guess it's there. 

Q. Does that help refresh your recollection? 

A. Yes, a little bit. 

Q. And you mention an informant file. 

A. Deputy VanPatten mentions an informant file. I 
don't. 

Q. Okay, I'll take that. Do you -- 

A. Unless I misread it. 

Q. Did you state that there was no formal file because 
Allen was not really an informant to the media? 

A. I believe there -- can I see that again? Because I 
think I was told that by -- by someone. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Where are you talking about, ma'am? 

Q. (Indicating). 

A. I said that we were standing by the past statements 
that Allen had talked to investigators in 1992, but 
Goodsell said the case did not involve Thibodeau. Doesn't 
say I did. 

Q. Does it say that Todd said Tuesday there's no formal 
file because Allen was not really an informant. That's 
what you told the media. 
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A. I can't hear you with your back to me, ma'am. 

Q. You told the media that there was no formal file 
because Allen was not really an informant. 

A. Because that is what I was told by the people in 
that agency. 

Q. And that was your understanding when you were 
speaking with the media. 

A. That's correct. That was my understanding due to 
the fact that my underlings had told me that, yes. 

Q. Now, you also stated to the media on that day that 
she could have worked on a hundred files or one file 
because you noted that you had stuff in your mailbox from 
twenty years ago. 

A. That's correct. 

Q. Now, when you made that statement, you really had no 
idea whether Heidi Allen was involved in being an informant 
with a hundred cases or one case. 

A. I knew -- the only thing I knew, just like I said, 
is the fact that those people that had the file told me 
that she was not an informant. 

Q. When you say "those people," who are we talking 
about? 

A. That would have been Sergeant Lortie and Lieutenant 
Goodsell. 

Q. Now, were you ever made aware that her -- Heidi 
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Allen's index card had been dropped in the parking lot of 

02 : 52:39 2 

the D&W? 

02 : 52:40 3 

A. Yes, back in -- I think two years before this 

02 : 52:43 4 

happened. 

02 : 52:43 5 

Q. You were aware of that. 

02 : 52:46 6 

A. That -- of the card, yes. 

02 : 52:47 7 

Q. So you knew that there was an index card with her 

02 : 52:54 8 

pedigree information on it in 1992, you knew that. 

02 : 52:58 9 

A. I believe so, that it had been found, and we sent 

02 : 53:02 10 

someone out and picked it up, but there was -- it was no 

02 : 53:05 11 

big deal because nothing had happened there. 

02 : 53:07 12 

Q. Okay, so you -- you knew that there was an index 

02 : 53:12 13 

card with her name on it. 

02 : 53:16 14 

MR. MOODY: Objection. This has been asked 

02 : 53:17 15 

and answered now three times. 

02 : 53:18 16 

THE COURT: Sustained. 

02 : 53:19 17 

A. It's not an index card. 

02 : 53:21 18 

THE COURT: No, no, sheriff. The objection 

02 : 53:22 19 

was sustained. 

02 : 53:23 20 

THE WITNESS: Okay. 

02 : 53:23 21 

Q. What was your understanding as to what was found in 

02 : 53:25 22 

the parking lot in 1992? 

02 : 53:27 23 

A. A business card. 

02 : 53:28 24 

Q. A business card? 

02 : 53:29 25 

A. I believe so, with Chris VanPatten's name on it. 
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Q. And that's it as far as you're aware of? 

A. I believe so. 

Q. You weren't aware of any other information that was 
dropped in the parking lot in 1992? 

A. If I did, I forgotten it to be honest with you 
because people drop business cards all the time, people 
drop stuff, it happens. 

Q. So just so I'm clear, your testimony is all you knew 
about was Chris VanPatten’s business card being dropped in 
the parking lot at the D&W? 

A. To the best of my recollection, that's all I 
remember. 

Q. Did you see any reports at all concerning anything 
else that was dropped in the parking lot of the D&W? 

A. There was -- there was probably a complaint card 
with whoever found the card, and we sent somebody out to 
pick it up, that's what I know. Was there any revelation? 
No. 

Q. What do you mean a complaint card? 

A. We push complaint cards when we get a complaint. 

It's so we have a file, and that’s how we kept our records. 
Yep, that's it. 

Q. Now, Sheriff Todd, I'm going to hand you what's been 
marked as Defense Exhibit 144 and ask if you can identify 
what that is. 
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A. That's our complaint card with the index number for 
the complaint. 

Q. When's the first time you saw that card? 

A. To be honest with you, I think about two or three 
weeks ago. 

Q. And who showed that to you? 

A. Lieutenant Moskal. 

Q. Where would that have been kept? 

A. Well, either in the complaint file or in an index 
file that we had for -- for complaints that we sometimes -- 
there's a certain amount of dates that we have that we have 
to keep records by and we purge them sometimes, but because 
of the type of information, that was probably put into the 
Heidi Allen file, and I believe that's where it was found. 

Q. That was found in the Sheriff's Department's Heidi 
Allen file? 

MR. MOODY: Objection, Judge. I think his 
basis of knowledge would be in question. I think we're 
getting -- 

THE COURT: Also he -- can you respond to Ms. 
Peebles' question? 

THE WITNESS: They told me they found it. 

Q. But you don't know where they found it? 

A. Not exactly, no, but it was in records we were 
looking for. 
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MS. PEEBLES: I'd like to offer Defense 
Exhibit 144. 

MR. MOODY: No objection. 

THE COURT: 144 is in without objection. 

(Defendant's Exhibit No. 144 was received in 
evi dence). 

Q. Now, you can look at that card, and what -- what 
does that card note, Defense Exhibit 144? 

A. First it was found property, the person's name that 
found it, her address, the location where it was found, the 
phone number from where she called, the officer that was 
assigned, the store number. My eyes aren't as good as they 
used to be. Complainant, and it was the description of 
what it was and it was TOTd to Investigator VanPatten. 

Q. And who called that complaint in? 

A. Chris Duel. 

Q. And what's the date of that document? 

A. January twenty-third, 1992. 

Q. And does it say anything on there about Heidi Allen? 

A. No, ma'am. 

Q. Now, when did you first become aware of items that 
were dropped or the sheriff's card that was dropped in the 
D&W parking lot if you recall? 

A. To be honest I really -- I remember they showed this 
to me about two or three weeks ago. I remember reading 

Jennifer Adydan 
Official Court Reporter 



Reuel Todd - Direct 


1096 





02 

: 58 

: 37 

1 

02 

: 58 

: 42 

2 

02 

: 58 

: 43 

3 

02 

: 58 

: 48 

4 

02 

: 58 : 

: 50 

5 

02 

: 58 ; 

: 53 

6 

02 ; 

: 58 : 

: 54 

7 

02 ; 

: 58 : 

: 56 

8 

02 ; 

: 58 : 

: 59 

9 

02 ; 

: 59 : 

: 01 

10 

02 ; 

: 59 : 

; 03 

11 

02 ; 

: 59 : 

: 05 

12 

02 ; 

: 59 : 

; 07 

13 

02 ; 

: 59 : 

: 08 

14 

02 ; 

; 59 : 

: 09 

15 

02 ; 

: 59 : 

: 16 

16 

02 ; 

; 59 : 

: 20 

17 

02 ; 

: 59 : 

: 21 

18 

02 ; 

: 59 : 

22 

19 

02 ; 

: 59 : 

25 

20 

02 : 

; 59 : 

25 

21 

02 : 

: 59 : 

27 

22 

02 : 

59 : 

31 

23 

02 : 

59 : 

32 

24 

02 : 

59 : 

32 

25 


about it and hearing about it in the previous trial. 

That's it. 

Q. Would that information have ever been broadcast over 
the media around the time it was found in the parking lot? 

A. I have no idea what the media broadcast. They have 
their own rules. 

Q. Well, would that be something that the Sheriff's 
Department would have done in connection with any 
confidential information that -- 

MR. MOODY: I'm going to object to "would have 
done." Calls for speculation. He's already indicated 
he's not familiar with the process. 

THE COURT: I'm going to sustain the 
obj ection. 

Q. Now, as the undersheriff, who exactly were you 
supervising and what were you supervising? 

A. When? 

MR. MOODY: Objection. 

Q. When you were undersheriff back in the early 
nineties. 

MR. MOODY: Was this in relation to the 
investigation or this relating to his job as a whole? 

MS. PEEBLES: I'm asking as far as his job 

duties. 

THE COURT: So not specifically with regard to 
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Reuel Todd - Direct 
this 

MS. PEEBLES: No. 

THE COURT: -- investigation, okay. 

A. I acted in the sheriff's place when the sheriff 
wasn't available. 

Q. And in what capacity would you be supervising the 
deputies? 

A. I wouldn't be. 

Q. What were your day to day duties? 

A. Whatever -- jeeze, there's so many. I oversaw the 
civil, whatever major things come through. There were -- 
in my position there as the undersheriff there are no set 
duties. You act in, whenever the sheriff isn't available, 
you act on. 

Q. Now did you -- are you familiar with procedures and 
protocols with which your -- the deputies were supposed to 
be following? 

A. In what -- 

Q. In general. 

A. Pretty much. I mean not -- no, because I don't -- 
neither Sheriff Nellis or myself micromanaged the 
department. We had lieutenants and sergeants that handled 
their people. Do we micromanage and read every report and 
every piece of paper that comes through there? No. 

Q. Let me ask you this. When you were told about 
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Sergeant Lortie's report in connection with Heidi Allen as 
an informant, did you speak with Investigator Ralph 
Scruton? 

A. Not that I recall, no. 

Q. Who would have been in charge of confidential 
informant information back in the early nineties? 

A. That would have been the lieutenant. 

Q. And who would that have been? 

A. I believe Lieutenant Scruton or Lieutenant Goodsell. 
I'm not sure, I don't recall. 

Q. Would both of them have been involved in that or 
just one of them? 

A. Every single investigator would have been involved 
in it along with the lieutenant. You kept your own files. 

Q. Who was in charge of the protocol or procedures for 
signing up confidential informants back then? 

MR. MOODY: Objection. Are we talking about 
ninety-one, ninety-two? 

Q. In the early nineties. 

THE COURT: If you can answer, sir. 

A. I don't believe we had any at that point in time, 
that we had any protocols. The guys were responsible for 
their own informants. 

Q. So there was no file that was kept under lock and 
key with regard to this information. 
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A. If they did, it was done by a lieutenant, not by me. 

Q. Now, did you have a personal relationship with the 

Allen family prior to her abduction? 

MR. MOODY: I'm going to object to the 
relevance of this. 

THE COURT: What's the relevance to this? 

MS. PEEBLES: Well, Your Honor, I think -- 

THE COURT: What's the relevance of this? 

MS. PEEBLES: It's relevant in terms of Heidi 
Allen being an informant and his knowledge concerning 
what the family knew. 

THE COURT: What family? Knew the Allens? 

MS. PEEBLES: Heidi Allen's family. 

THE COURT: How does Heidi Allen's family have 
any relevance to any motive for anyone else to kidnap 
their daughter? 

MS. PEEBLES: Well, Your Honor, I think if 
there is a personal relationship there, he would have 
been communicating directly with regard to the 
investigative steps that were taken during that time 
period. 

THE COURT: I'm going to sustain the 
objection. I don't see it's relevant at all. 

Q. During the course of the investigation, were you 
made aware of leads that were coming throughout the course 
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of the investigation? 

A. No. 

Q. You were not? 

A. No, ma'am. 

Q. So you had no idea what was coming in and what was 
going out? 

MR. MOODY: I'm going to object, Judge. Now 
we're getting argumentative and repetitive. 

THE COURT: I'll allow that question but that 
question only. 

A. I went out on surgery. I was not there for the 
investigation for the most part. 

Q. Do you remember when you went out on surgery? 

A. The Wednesday after the abduction. 

Q. And then you didn't come back until after the trial? 

A. Three -- no, three or four weeks later. By that 
time I was so far behind Chuck was handling it and I 
handled other stuff. 

Q. And that would be Chuck Nellis? 

A. That's correct. 

Q. So just so I'm clear, you didn't really have any 
involvement at all in the investigation of the 
disappearance of Heidi Allen? 

A. Very little. 

Q. After June of 1995, did you or were you ever 


Jennifer Adydan 
Official Court Reporter 



03 : 04:09 

(J 

03 : 04:12 

03 : 04:16 

03 : 04:16 

03 : 04:20 

03 : 04:22 

03 : 04:24 

03 : 04:27 

03 : 04:30 

03 : 04:31 

03 : 04:33 

03 : 04:34 



03 : 04:35 

03 : 04:36 

03 : 04:39 

03 : 04:39 

03 : 04:40 

03 : 04:43 

03 : 04:46 

03 : 04:48 

03 : 04:50 

03 : 04:53 


03 : 04:54 


c 03 : 04:59 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Reuel Todd - Direct 1101 

provided with updates concerning various leads that were 
coming in regarding the disappearance of Heidi Allen? 

A. Yes. 

Q. And do you have any recollection of what leads you 
recall coming in after 1995? 

MR. MOODY: I'm going to object as to the 
relevance, his recollection of what leads. Talking 
specific lead or specific person? 

THE COURT: Let me first did you say June of 
ninety-five, Ms. Peebles? 

MS. PEEBLES: Yes. 

THE COURT: Do you have specific leads in 

mi nd? 

MS. PEEBLES: I do. 

THE COURT: Okay, can you just get right to 

that. 

MS. PEEBLES: Well -- yeah, sure. I'm trying 
to establish a foundation that you were actually 
getting some leads in after 1995. I'm trying to figure 
out what his involvement was after ninety-five. 

THE COURT: Okay, ask him that, okay? 

Q. So you were getting leads. Who was providing you 
with the leads? 

A. The lieutenant would advise us, you know, if they'd 
gotten a lead in, he would come up and say oh, we got this. 
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03 : 05:03 1 

we got that, but can I tell you today what those leads were 

03 : 05:06 2 

twenty years ago? No. 

03 : 05:06 3 

Q. Were you still investigating the disappearance of 

03 : 05:09 4 

Heidi Allen after June of 1995? 

03 : 05:12 5 

A. Still am. 

03 : 05:13 6 

MR. MOODY: I'm going to object, Judge. When 

03 : 05:15 7 

she says "you," is she talking this witness or the 

03 : 05:18 8 

department? 

03 : 05:19 9 

MS. PEEBLES: I'm talking this -- the witness. 

03 : 05:22 10 

MR. MOODY: Can I finish? What I'm trying to 

03 : 05:23 11 

say, this witness or the department? 

03 : 05:24 12 

MS. PEEBLES: I'm asking him about him. 

03 : 05:26 13 

THE COURT: Okay, specifically ask the 

03 : 05:28 14 

questions about you, sir, were you still actively 

03 : 05:30 15 

investigating? 

03 : 05:31 16 

THE WITNESS: I still get advised, yes. 

03 : 05:33 17 

Q. Now, how often were you getting advised after June 

03 : 05:38 18 

of -- and you were still undersheriff at that time, am I 

03 : 05:41 19 

correct? 

03 : 05:42 20 

A. Yes. 

03 : 05:42 21 

Q. In June of 1995. When were you elected sheriff? 

03 : 05:46 22 

A. January one, ninety-nine. 

03 : 05:50 23 

Q. So between 1995 and 1999, how often were you having 

03 : 05:59 24 

meetings or discussions concerning Heidi Allen's case? 

03 : 06:03 25 

MR. MOODY: I'm going to object. Judge. 
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What's the relevance to this motion? 

THE COURT: Yeah. I'm confused as to the 
relevance of this motion as well, Ms. Peebles. 

MS. PEEBLES: Well, I’m trying to establish 
the foundation with regards to the lead. 

THE COURT: Ask him that then. 

Q. Well, all right. When you were sheriff in the year 
2000, were you informed of a lead that came through by a 
gentleman named Tyler Hayes? 

MR. MOODY: I'm going to object, Judge. Mr. 
Hayes has testified. What is his knowledge or lack 
thereof have anything to do it. 

THE COURT: I'll allow it as to whether or not 
he knew anything about Mr. Hayes. I’ll allow it. 

A. Do I recall it? No. They might have told me, but I 
would have just told them follow through on it. Does the 
name ring a bell to me? No. 

Q. I guess that's my question. When they -- when 
they -- when you were provided with various leads or 
information, what was your role, what did you do, once you 
were provided with the leads, the information? 

A. My goal was to find Heidi Allen and that was to 
follow up on every lead that we possibly could. 

Q. Were you aware of a lead that said, "Heidi Allen is 
a snitch" that was etched in the bathroom wall along the 
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03:07:05 1 

thruway in June of 1995? 

03:07:07 2 

A. No, I don't -- I remember seeing a lot of things 

03:07:11 3 

etched on the bathroom walls, but I didn't see that one. 

03:07:14 4 

Q. Did you know whether or not that that was a lead 

03:07:16 5 

that was provided to the Sheriff's Department? 

03:07:18 6 

MR. MOODY: I'm going to object, Judge. 

03:07:19 7 

What's the relevance of his knowledge of specific lead 

03:07:22 8 

to this motion? 

03:07:24 9 

THE COURT: Ms. Peebles, can you respond to 

03:07:25 10 

that relevance issue? 

03:07:27 11 

MS. PEEBLES: Well, yes, Judge. It goes 

03:07:28 12 

directly to her status as a confidential informant, and 

03:07:31 13 

in June of 1995 there was a lead etched in the bathroom 

03:07:35 14 

wall on the thruway, and I'm asking this witness about 

03:07:37 15 

his knowledge concerning that. 

03:07:38 16 

THE COURT: He said he didn't know. 

03:07:42 17 

MS. PEEBLES: Well, he objected. 

03:07:43 18 

THE COURT: I'll allow the answer to stay, to 

03:07:45 19 

stand. 

03:07:46 20 

Q. And it's your testimony that you had no knowledge 

03:07:50 21 

about that lead. 

03:07:51 22 

A. They may have told me verbally, but do I have any 

03:07:57 23 

information on it? No. 

03:07:58 24 

Q. Were you in charge of the procedures for creating 

03:08:OB 25 

lead sheets or lead logs? 
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03:08:10 1 

A. No. 

03:08:10 2 

Q. Who came up with the procedure? 

03:08:12 3 

A. Terry Whipple. 

03:08:14 4 

THE COURT: Who's that? Terry Whipple? 

03:08:16 5 

THE WITNESS: Investigator Terry Whipple, 

03:08:20 6 

W-H-I-P-P-L-E. 

03:08:22 7 

Q. Were any investigators told to omit information from 

03:08:25 8 

lead sheets? 

03:08:27 9 

A. Never. 

03:08:27 10 

MR. MOODY: I'm going to object, Judge. 

03:08:28 11 

THE COURT: I'll allow it. 

03:08:30 12 

Q. Did you require investigators to write reports if 

03:08:32 13 

they were interviewing potential suspects? 

03:08:34 14 

MR. MOODY: I'm going to object. Now we're 

03:08:37 15 

getting into leading questions as well. 

03:08:38 16 

THE COURT: Sustained. 

03:08:39 17 

Q. Well, let me ask you this. What was the procedure 

03:08:41 18 

in place when an investigator was interviewing a potential 

03:08:45 19 

suspect? 

03:08:47 20 

A. They would get assigned to go out and interview 

03:08:54 21 

these people, would write a report if it was relevant. If 

03:08:59 22 

it pertained to something that had absolutely no relevance 

03:09:04 23 

to the case, something that happened ten, fifteen years ago 

03:09:07 24 

that involved an auto accident or something, no, we didn't 

03:09:11 25 

write a report. 
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03:09:13 1 

Q. Now, I want to bring you up to the year 2013 in 

V_y 

03:09:26 2 

February. Were you advised regarding a lead from an 

03:09:30 3 

individual named Tonya Priest? 

03:09:35 4 

A. I think the lieutenant was. I was notified by the 

03:09:38 5 

lieutenant. 

03:09:39 6 

Q. And what involvement did you have in terms of that 

03:09:44 7 

particular lead? 

03:09:45 8 

A. None. 

03:09:45 9 

Q. Were you provided any information concerning Tonya 

03:09:51 10 

Priest and what she had to offer? 

03:09:53 11 

A. The lieutenant would keep me advised on what she had 

03:09:57 12 

testified to, and every time she changed that story, he 

03:10:02 13 

would advise me of it. 

v/ 

03:10:03 14 

Q. Were you aware of an audio recorded phone call 

03:10:06 15 

between Jennifer Wescott and Tonya Priest? 

03:10:09 16 

A. I was. 

03:10:10 17 

Q. Did you listen to it? 

03:10:11 18 

A. No, ma'am. 

03:10:12 19 

Q. Have you ever listened to it? 

03:10:13 20 

MR. MOODY: Judge, I’m going to object to the 

03:10:15 21 

relevance. This -- what this witness -- what is the 

03:10:17 22 

relevance of what this witness knew or didn't know with 

03:10:20 23 

regard to -- 

03:10:22 24 

THE COURT: Well, the answer to the question 

03:10:24 25 

is allowed to stand, but the followup question is 
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03:10:26 1 

already -- he already said he didn't know about it, he 

03:10:29 2 

didn't listen to it. 

03:10:30 3 

Q. How about the interview with Jennifer Wescott, did 

03:10:33 4 

you ever listen -- 

03:10:33 5 

MR. MOODY: I'm going to object again, Judge. 

03:10:35 6 

What does this witness's knowledge of that particular 

03:10:38 7 

piece of information have to do with this motion? 

03:10:40 8 

THE COURT: Ms. Peebles? 

03:10:41 9 

MS. PEEBLES: Your Honor, he is the head of 

03:10:42 10 

the Oswego County Sheriff's Department, in charge of 

03:10:45 11 

this investigation, and the DA's Office themselves has 

03:10:47 12 

called into question the integrity of this 

03:10:49 13 

investigation during the pendency of this motion. I 

03:10:51 14 

think it's relevant. 

03:10:52 15 

MR. MOODY: So the whole purpose then is to 

03:10:55 16 

embarrass the sheriff? I thought that's what we said 

03:10:57 17 

this wasn't about. 

03:10:58 18 

MS. PEEBLES: I'm not here to embarrass the 

03:11:00 19 

sheriff. 

03:11:01 20 

THE COURT: I don't see how this relates to 

03:11:02 21 

the Heidi Allen issue or the overall investigation 

03:11:05 22 

which we've discussed before. I'm going to sustain the 

03:11:08 23 

obj ection. 

03:11:09 24 

Q. So you personally never spoke to either Tonya Priest 

03:11:19 25 

or Jennifer Wescott? 
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A. No, ma'am. 

Q. And do you know whether or not a lead number was 
assigned to either Jennifer Wescott or Tonya Priest? 

MR. MOODY: Objection, Judge, what -- the 
relevance of whether a lead number was assigned. What 
does that have to do with this motion? 

THE COURT: Has to do with the motion because 
of the investigation. I'll allow it. 

A. I’m assuming there was but I don't know, no. 

Q. Now, you were aware that there was information about 
a cabin somewhere in the Parish area, you became aware of 
that at some point? 

A. Yes, ma'am. 

Q. And what efforts did you take to search for a cabin 
between February of 2013 and June of 2013? 

MR. MOODY: Objection. Are we talking about 
what this witness did or what the department did? 

THE COURT: I'm assuming based on prior 
questions, what this witness did, right? 

MS. PEEBLES: Yes. 

A. I wasn't involved. I allowed my people, that is 
their job. My job is not to go out investigate cases, my 
job is to supervise and make sure that they went out and 
did their job and they did. 

Q. And did you -- were you provided updates with regard 


Jennifer Adydan 
Official Court Reporter 



Reuel Todd - Direct 


1109 


03 : 12:36 



03 : 12:37 

03 : 12:37 

03 : 12:41 

03 : 12:42 

03 : 12:45 

03 : 12:47 

03 : 12:50 

03 : 12:52 

03 : 12:55 

03 : 12:59 

03 : 12:59 




03 : 13:04 

03 : 13:06 

03 : 13:07 

03 : 13:10 

03 : 13:11 

03 : 13:13 

03 : 13:17 

03 : 13:19 

03 : 13:21 

03 : 13:22 

03 : 13:28 

03 : 13:32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


to what they did? 

A. I was. 

Q. And could you tell me what -- what they did? 

MR. MOODY: Objection, Judge, to what the 
updates said. We're here to determine -- this is again 
a relevance question. What this witness knew or didn't 
know about a specific issue is irrelevant as a motion. 

MS. PEEBLES: I don't know why the head of the 
Sheriff's Department testimony would be irrelevant in 
terms of the investigation of this case. I think it's 
relevant. 

MR. MOODY: Because A, it's hearsay, and B, 
it's what he did or didn't do personally, and he said 
he didn't have involvement with the day to day 
operation. 

THE COURT: I'm going to sustain the 
obj ection. 

Q. Were you ever provided with any information 
concerning any cabins in the Parish area -- 

MR. MOODY: Objection. Any information they 
provide, that would also be based on hearsay. 

THE COURT: Sustained. 

Q. At the end of June of 2013, what was the Sheriff's 
Department's status of the investigation against Jay Steen? 

MR. MOODY: Objection. To which 
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03:13:33 1 

( 

investigation? 

V^/ 

03:13:36 2 

MS. PEEBLES: The Heidi Allen investigation. 

03:13:38 3 

MR. MOODY: He was arrested for murder. I 

03:13:40 4 

don't know if that was the investigation you were 

03:13:41 5 

talking about. 

03:13:42 6 

THE COURT: Mr. Moody, I think we can all 

03:13:44 7 

understand what investigation she was talking about. 

03:13:46 8 

MR. MOODY: Then basis of knowledge as to 

03:13:49 9 

personally aware of anything. 

03:13:50 10 

THE COURT: Foundation. I think foundational 

03:13:53 11 

questions are fine. 

03:13:53 12 

A. What was the question again? 

03:13:54 13 

Q. So the question is you were being provided updates 

03:13:57 14 

according to your testimony between February of 2013 and 

03:14:01 15 

June of 2013 with regard to a woman named Tonya Priest, 

03:14:06 16 

right? 

03:14:06 17 

A. Yes. 

03:14:07 18 

Q. They were your deputies or your investigators. 

03:14:11 19 

Investigators were reporting to you concerning what they 

03:14:15 20 

were doing as a followup to this investigation, is that a 

03:14:17 21 

fair statement? 

03:14:17 22 

A. That is correct. 

03:14:17 23 

Q. Okay, now, by the end of June of 2013, what was your 

03:14:23 24 

understanding with regard to the investigation regarding 

03:14:26 25 

James Steen if you know? 
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A. I know they went -- 

MR. MOODY: Objection. That would be based on 
hearsay, Judge, unless he personally did something. 

MS. PEEBLES: Well, it goes to his state of 
mind and what he believed as far as where the 
investigation was. 

THE COURT: I'll allow it. 

A. I know that they went I believe to where he was 
incarcerated. I believe they talked with him. Whether it 
was that date or another date, I know they did, and he 
denied any knowledge of it. 

Q. And now my question is what was your understanding 
regarding the investigation against James Steen in June of 
2013? Case closed? 

MR. MOODY: Judge, the relevance of what his 
understanding of the investigation was. 

THE COURT: Do you mean the status of the 
investigation? 

MS. PEEBLES: The status of the investigation 
against James Steen. 

THE COURT: He just answered the question. 

I'll sustain it. 

Q. At the end of June of 2013, I believe -- well, 
strike that. 

MS. PEEBLES: Again, Judge, what I think the 
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witness testified to is that they went and talked to 
him, he denied knowledge. That doesn't tell me what 
his understanding of the status of the investigation 
was in June of 2013. 

THE COURT: Ask him if you want what his 
understanding of the status of the investigation was at 
that time. 

A. Anything involving Heidi Allen is open which 
includes James Steen, Breckenridge, any one of these people 
that -- these twenty, thirty, forty people that she has 
brought up is always open, and Heidi Allen will always be 
open. As long as I am sheriff, that case will always be 
open until I bring her home. 

Q. Do you know a gentleman by the name of William 
Pierce? 

A. I do now. I know the name. 

MR. MOODY: Objection. 

THE COURT: Mr. Moody, let her ask the 
question. Go ahead, sheriff. 

THE WITNESS: I know him by name now. 

Q. When's the first time you have ever had contact with 
him? 

A. I don't know. A while ago he called the office and 
I assigned him to an investigator to go talk to. 

Q. Did you have any contact with him after that initial 
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conversation with him? 

A. No, ma'am. 

Q. I'm going to hand you what's been marked as Defense 
Exhibit 132 and ask if you can identify what's depicted on 
this photograph. 

A. That's Richard Thibodeau's van. 

Q. And that's still in the sheriff's custody to this 
day? 

A. Yes, ma'am. 

MS. PEEBLES: Your Honor, I'd like to offer 
Defense Exhibit 132. 

THE COURT: Any objection? 

MR. MOODY: No objection. 

THE COURT: 132 is in without objection. 
(Defendant's Exhibit No. 132 was received in 
evidence). 

MS. PEEBLES: I have no further questions. 

THE COURT: I'm sorry, I didn't hear the last 

question. Did you say it's still in the custody of the 
Sheriff's Department? 

MS. PEEBLES: Yes. 

THE COURT: Your answer, sir, was what? It 
is? 

THE WITNESS: It is. 

THE COURT: Thank you. Mr. Moody? 
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CROSS-EXAMINATION 
BY MR. MOODY: 

Q. Sheriff, you mentioned that you went out for 
surgery. What kind of surgery was that? 

A. Knee. 

Q. In ninety-four. 

A. Knee. 

Q. Knee surgery, and you were out for how long? 

A. I think my return date was the nineteenth or the 

twentieth, somewhere in there. 

Q. Of what month, year? 

A. April, the same month. 

Q. And you testified that -- that on the basis of that, 
you felt yourself were so far behind that you didn't have 
any personal involvement then in the investigation after 
that? 

A. That's correct. 

Q. And it was to your understanding that Sheriff Nellis 
was being either briefed or updated regularly? 

A. We would, yes. 

Q. Now, you mentioned that you were in CID at some 
point in time. When were you in CID? 

A. Seventy-eight to eighty-four I believe it was. 

Q. And so that would have been the period of time that 
you were aware of whatever procedures there were for, 
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quote, unquote, "informants," is that accurate? 

A. That's correct. 

Q. Now, fair to say that there are different types of 
informants? 

A. There are. 

Q. There are people who as a confidential informant go 
and make a drug buy, is that accurate? 

A. That's correct. 

Q. And confidential informant could also be someone who 
just provides information on a confidential basis, is that 
accurate? 

A. That's correct. 

Q. Now, back in -- newspaper articles still up with 
you? 

A. No. I don't have any newspaper articles. 

THE COURT: Do you still have them, Ms. 

Peebles? 

MS. PEEBLES: (Handing). 

Q. Back when you talked to the Post-Standard in 
Exhibit 4, just showing you that to refresh your 
recollection, where was your knowledge about Heidi Allen's 
status coming from? 

A. Lieutenant Goodsell I believe it was. 

Q. Okay, now Lieutenant Goodsell at the time was the 
head of the Criminal Investigations Division? 
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A. I believe so, yes. 

Q. Was there also something called an ACT Team in the 
early nineties, say eighty-nine to ninety-three? 

A. There was. 

Q. What was the purpose of the -- what was your 
understanding of what the ACT Team did? 

A. They were -- it was an anticrime team, and areas 
where we were having problematic problems that -- 
burglaries, drug areas, we would -- they would get assigned 
to it and try to put more people into that area in a 
surveillance or develop leads as they could. 

Q. And were they -- were the people that were involved 
in the ACT Team, would they have been patrol deputies or 
would they have been CID deputies? 

A. Patrol. 

Q. Patrol? So the head of the ACT Team then would not 
have been Lieutenant Goodsell, is that accurate? 

A. That's correct. 

Q. It would have either been at the time Sergeant 
Lortie for a period of time and then Sergeant Lighthall in 
from say 1990 to 1993? 

A. I'm assuming, yes, those were the two that were. 

Q. And at some point in time in the -- in late 
ninety-one or early ninety-two, I believe that Sergeant 
Lighthall had a serious accident and went out off duty for 
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awhile, is that accurate? 

A. That's correct. 

Q. And that's when Sergeant Lortie was put in charge of 
the ACT Team? 

A. That's correct. 

Q. Now, you were asked some questions about what the 
procedure was with regard to when a witness or suspect was 
interviewed. Do you remember those questions by Ms. 

Peebles? 

A. Yes. 

Q. And what the procedure was? That was -- the 
determination about the importance of the material was left 
to the individual investigator, is that what I understand? 

A. That's correct. 

Q. So if the investigator thought it was important, he 
might write a full report or -- or more on the lead sheet 
than if he thought the information was irrelevant, is that 
accurate? 

A. Pretty much, yes. 

Q. Now, I'm looking for the punch card. Yes, you have 
that. Exhibit 144. Showing you that. If you could look 
on the back of that. Do you recognize what's written on 
the back there? 

A. The initials. 

Q. Do you know whose initials those are? 
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A. John Francis Cox. 

Q. And who is John Francis Cox? 

A. He was a sergeant with our department at the time. 

Q. Okay, and why would Sergeant Cox have initialed that 
particular document? 

A. He would get the complaint cards in the morning, go 
through, sort them and put them in order. 

Q. Okay. Now a complaint card, how is a complaint card 
generated back in ninety-one and ninety-two? 

A. Well, it was before 911, so the call would come in 
to our office, sergeant would take the card, punch the time 
that it was received, when it was dispatched, the time 
would be stamped on there when he arrived at the complaint, 
the -- whoever was assigned to it and when he completed the 
complaint. 

Q. Okay, so and when you say that was before 911, 
you're talking about the emergency system not the tragedy 
in New York. 

A. That's correct. 

Q. Just be clear. Now with regard to Exhibit 144, does 
that say -- it says it was TOTd to VanPatten you indicated. 
Does it say one way or the other who responded to pick up 
this found property? 

A. One one three four. 

Q. And do you know who that might have been? 
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A. No, I don't. It's a long time ago. 

Q. Now what is one one three four, is that -- is that 
some type of identification number? 

A. Yes, it is. 

Q. And what kind of -- is it a badge number or what 
kind of identification number is it? 

A. It's their employment number. 

Q. Employment? Now, it indicates here that it was -- 
it was responded to on I believe you said July twenty-third 
of ninety-two, or January twenty-third of ninety-two? 

A. January twenty-third, ninety-two, yes. 

Q. Okay, does the brief description indicate when that 
found property was located? 

A. Where it was found? 

Q. What -- when, not where, when. 

A. No, it doesn't say when that was found. 

Q. Okay, all right. And but and then you mentioned 
that it was -- it was -- where was it located, does it say 
that, or where was it found? 

A. At the D&W Store. 

Q. Okay, does it say the D&W Store or does it give the 
address? 

A. Gives the address. It says the D&W Store and the 
address. 

Q. It says both? 
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A. Says both. 

03:24:58 2 

Q. And the address Is what? 

03:24:58 3 

A. 104 and 104B. 

03:25:01 4 

Q. And that is where the D&W Store is located? 

03:25:03 5 

A. Yes, sir. 

03:25:03 6 

Q. Now, you were asked some questions about the -- when 

03:25:43 7 

the punch card was located and where it was located. You 

03:25:48 8 

said you first became aware of that in -- a couple weeks 

03:25:51 9 

ago? 

03:25:53 10 

A. I believe so. 

03:25:54 11 

Q. You have to answer yes or no for her. 

03:25:55 12 

A. Yes. 

03:25:56 13 

Q. When did the Sheriff's Department stop using this 
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punch card system? 
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A. When the nine one -- I can't give you an exact date, 
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when nine -- the 911 system took over and started doing the 
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dispatches and the receiving of the calls. 
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Q. Okay, would that have been before or after Easter of 
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1994? 

03:26:16 20 

A. I don't recall. 
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Q. And the punch cards then were -- are still as far as 
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you know based on this still in the possession of the 
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Sheriff's Department? 
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A. Yes, sir. 
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Q. Are there a lot of them? 
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A. From back then, some have been destroyed because of 
the time and date, but there are a lot of them, yeah. 

Q. And you didn't look, you didn't -- personally didn't 
go look for this punch card, is that accurate? 

A. That's accurate. 

Q. Now you mentioned that you were being occasionally 
updated on various information since 1995, June of 
ninety-five, about the various leads that may have come in, 
do you remember those questions? 

A. Yes. 

Q. Are you being updated on every lead that comes in? 

A. No. 

Q. Who would make the determination about whether you 
should be updated or not? 

A. Whether the sheriff was there or whether I was there 
it would have been. It would depend. 

Q. How about after you became sheriff? 

A. It would be either myself or the undersheriff again. 
We're not always both in the office. 

Q. Well, let me -- maybe you're misunderstanding my 
question. A lead comes in. Who makes the determination 
whether or not it's going to be -- you're going to be told 
about it? 

A. The lieutenants. 

Q. The lieutenant of the CID or -- 
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A. CID normally. 

Q. Now, you were asked about some information regarding 
how the file, the lead logs and lead sheets were -- were 
set up, and you said that Investigator Whipple set up the 
procedure that these -- that this file was -- was 
organized? 

A. He did. 

Q. Okay, when did -- if you know, when did Investigator 
Whipple retire? 

A. 2003 maybe. I don't -- we have a lot of people that 
we hire retire so I really don't -- 

MR. MOODY: I have nothing further, Judge. 

MS. PEEBLES: Just a couple quick followups. 

THE COURT: Remember we're running out of 

time. 

MS. PEEBLES: Yes, I just got a couple 
questions. 

THE COURT: Thank you. 

REDIRECT EXAMINATION 
BY MS. PEEBLES: 

Q. Now you testify that there was a protocol in place 
for property that's found? 

A. No. I said for complaint cards. 

Q. The complaint cards, I'm sorry. So what's the 
protocol if there is a breach of someone's identification 
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as a confidential informant? 

A. I can't hear you with your back to me. 

Q. I’m sorry. What's the protocol if there's a breach 
of someone's identification as a confidential informant? 

A. To be honest with you, we've never had it happen. 

Q. So as far as you know, no one's identity as a 

confidential informant has ever been breached. 

A. That's correct. 

Q. And looking at Exhibit 144 if you will, can you read 
what, on the front of that, what property was recovered, 
what does it say on Exhibit 144? 

A. Belongs to something OSCD person. 

Q. Does it say property? 

A. Property was found in parking lot above on possibly 
belongs to a something that I can't read, Oswego OCSD 
person. 

Q. It doesn't say business card, it says property. 

A. That's correct. 

MS. PEEBLES: No further questions. 

THE COURT: Mr. Moody? 

RECROSS-EXAMINATION 
BY MR. MOODY: 

Q. That section you were reading, is there a -- there's 
a section in there appears to be some numbers. Do you see 
that right in the middle of that? That section, no, right 
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down here where you were reading where the property, and 
then says above, can you read those numbers on there? 

A. Above on zero-one twenty-two ninety-two. 

Q. Would that be the date then that this property was 
found? 

A. I would believe so, yes. 

Q. Thank you. 

MR. MOODY: No further questions. 

MS. PEEBLES: I have no further questions, 

Judge. 

THE COURT: Okay, sheriff, you can step down. 

Thank you. 

THE WITNESS: Thank you. Have a nice day. 

THE COURT: Logistically do we start another 
one or wait? 

MS. PEEBLES: I think we can wait till 

Thursday. 

THE COURT: Makes sense. We have to be done 
in twenty-seven minutes. Any objection from the 
People? 

MR. OAKES: No, Your Honor. 

THE COURT: Doesn't make sense to have you end 
halfway through your direct. 

MS. PEEBLES: I think that makes sense, Judge. 

THE COURT: Court's in recess till Thursday 
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morning at nine o'clock. 

(Whereupon, there was a pause in the 
proceeding). 

THE COURT: Ms. Peebles, do you move 
Defendant's Exhibit 138 in evidence? 

MS. PEEBLES: Yes, Judge. 

MR. OAKES: No objection from the People. 

THE COURT: Defense Exhibit 138 is in. 

(Defendant's Exhibit No. 138 was received in 
evidence). 

(Conclusion of Proceeding). 
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